3

V.

For the best experience, open this PDF portfolio in
Acrobat X or Adobe Reader X, or later.

Get Adobe Reader Now!



http://www.adobe.com/go/reader








Mail Delivery Subsystem

From:

Sent:

To:

Subject:
Attachments:

Mail Delivery Subsystem

Wednesday, July 18,2018 8:19 AM
mark.graff@noaa.gov

Delivery Status Notification (Failure)
details.txt; Fwd: FW: Request Your Assistance

Address not found

Your message wasn't delivered to
Tejuana.Hickerson@noaa.gov because the address couldn't

be found, or is unable to receive mail.





		Delivery Status Notification (Failure)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:18-cv-00888-JSC Document 40 Filed 07/13/18 Page 1 of 8

ALEX G. TSE (CABN 152348)
Acting United States Attorney

SARA WINSLOW (DCBN 457643)
Chief, Civil Division

JENNIFER S WANG (CABN 233155)
Assistant United States Attorney

450 Golden Gate Avenue, Box 36055
San Francisco, California 94102-3495
Telephone: (415) 436-6967

FAX: (415) 436-6748
jennifer.s.wang@usdoj.gov

Attorneys for Defendant
NATIONAL MARINE FISHERIES SERVICE

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

ECOLOGICAL RIGHTS FOUNDATION, CASE NO. 18-cv-888 JSC
Plaintiff,
STIPULATION OF SETTLEMENT AND

V. DISMISSAL WITH PREJUDICE

)
)
)
)
)
NATIONAL MARINE FISHERIES SERVICE, )
)
Defendant. g

)

)

)

Plaintiff Ecological Rights Foundation, and defendant, National Marine Fisheries Service

(“NMFS”), hereby enter into this Stipulation of Settlement and Dismissal with Prejudice (“Stipulation”),

as follows:

WHEREAS, plaintiff filed the above-captioned action under the Freedom of Information Act

(“FOIA™), 5 U.S.C. § 552, as amended, regarding the FOIA request submitted to defendant on
December 6, 2016, DOC NOAA-2017-000257 (the “FOIA Request”);

WHEREAS, the parties wish to avoid any further litigation and controversy and to settle and

compromise fully any and all claims and issues that have been raised, or could have been raised in this

action;

STIP RE SETTLEMENT
CASE NO. 18-CV-888 JSC
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Now therefore, in consideration of the mutual promises contained in this Stipulation, and other
good and valuable consideration, receipt of which is hereby acknowledged, the parties stipulate as
follows:

1. The parties do hereby agree to settle and compromise each and every claim of any kind, whether
known or unknown, arising directly or indirectly from the acts or omissions that gave rise to the above-
captioned action under the terms and conditions set forth in this Stipulation.

2. Defendant NMFS is a component of the United States Department of Commerce (“DOC”). As
used in this Stipulation, “defendant” shall refer to DOC as well as its component, NMFS.

3. Defendant agrees to (1) conduct a search of emails sent or received by NMFS Special Agent
Donald Tanner between January 1, 2013 and December 31, 2014 for documents potentially responsive
to the FOIA Request using only the search terms listed in Exhibit A; (i1) review the potentially
responsive documents that are returned by the search described in this paragraph and produce any
responsive, nonexempt records to plaintiff; (iii) make reasonable efforts to produce any responsive,
nonexempt records located through the search described in this paragraph within 30 days of the entry of
this Stipulation onto the Court’s docket; and (iv) within 30 days of the entry of this Stipulation onto the
Court’s docket, provide to plaintiff a declaration from Agent Tanner regarding the emails deleted during
the incident referenced in paragraph 13 of the Declaration of Donald Tanner In Support of Defendant’s
Reply In Support of Motion for Summary Judgment, filed on June 22, 2018, ECF No. 33-3. Defendant
further agrees to pay the sum of Fifty Five Thousand Dollars ($55,000) (“Settlement Amount”) for
plaintiff’s reasonable attorney’s fees and costs, which sum shall be in full and final satisfaction of all
plaintiff’s rights and claims in this case, including but not limited to those for attorney’s fees, costs and
other litigation expenses, including interest, and defendant shall have no further liability for any further
amounts. Electronic payment of the Settlement Amount will be made to plaintiff by payment to
Environmental Advocates' IOLTA trust account.

4. Plaintiff agrees to promptly furnish defendant with the information necessary to effectuate
payment pursuant to Paragraph 3, including but not limited to, bank name and address, wire transfer
number, ABA number, routing number, account number, name of account, and federal taxpaper
identification number. Defendant’s counsel agrees to submit all paperwork necessary to effectuate the

STIP RE SETTLEMENT
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electronic funds transfer to National Oceanic and Atmospheric Administration (“NOAA”) within
fourteen calendar days of either entry of this Stipulation onto the Court's docket, or receipt from plaintiff
of the information described in this Paragraph, whichever is later. Payment shall be made as promptly
as practicable, consistent with normal processing procedures followed by NOAA, after plaintiff provides
the necessary information for the electronic funds transfer to the undersigned Assistant United States
Attorney. Counsel for plaintiff agrees to send confirmation of the receipt of the payment to counsel for
defendant within fourteen calendar days of such payment.

5. Plaintiff hereby agrees to accept production of the responsive, nonexempt records identified by
defendant as described in Paragraph 3, and the Settlement Amount in full settlement and satisfaction of
all claims, and hereby releases and forever discharges defendant, its successors, the United States of
America, and any department, agency, or establishment of the United States, and any officers,
employees, agents, successors or assigns of such department, agency or establishment, from any and all
claims and causes of action that plaintiff asserts or could have asserted in this litigation, or which
hereafter could be asserted by reason of, or with respect to, or in connection with, or which arise out of,
the FOIA request on which this action is based or any other matter alleged in the Complaint, including
but not limited to all past, present or future claims for attorneys’ fees or costs, or litigation expenses in
connection with the above-captioned litigation. Plaintiff further specifically agrees that it may not
contest or challenge in any way (1) the adequacy of defendant’s search as described in Paragraph 3,
including, but not limited to, the agency records searched, the date range used, the method of search, or
the search terms used; or (i1) defendant’s determination to withhold any record located in the search
described Paragraph 3, in whole or in part, on the ground that it is either subject to a FOIA statutory
exemption or not responsive to plaintiff’s FOIA Request.

6. This Stipulation shall not constitute an admission of liability or fault on the part of the defendant
or the United States or their agents, agencies, servants, or employees, and is entered into by both parties
for the sole purpose of compromising disputed claims and avoiding the expenses and risks of further
litigation. This Stipulation shall not be construed as evidence or as an admission on the part of
defendant, the United States, its agents, servants, or employees regarding any issues of law or fact, or
regarding the truth or validity of any allegation or claim raised in this action, or as evidence or as an
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admission by the defendant regarding plaintiff’s entitlement to attorney’s fees, costs, or other litigation
expenses under FOIA. This Stipulation shall not be used in any manner to establish liability for fees or
costs in any other case or proceeding involving defendant.

7. This Stipulation shall be binding on and inure to the benefit of the parties hereto and their
respective successors and assigns.

8. Execution of this Stipulation by counsel for the parties shall constitute a dismissal of all claims in
this action with prejudice, effective upon entry of this stipulation onto the Court’s docket, pursuant to
Federal Rule of Civil Procedure 41(a)(1)(A)(i1).

9. The persons signing this Agreement warrant and represent that they possess full authority to bind
the persons on whose behalf they are signing to the terms of the settlement.

10. The provisions of California Civil Code Section 1542 are set forth below:

“A general release does not extend to claims which the creditor does not know or suspect to exist
in his or her favor at the time of executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.”

Plaintiff, having, been apprised of the statutory language of Civil Code Section 1542, and fully
understanding the same, nevertheless elects to waive the benefits of any and all rights it may have
pursuant to the provision of that statute and any similar provision of federal law. Plaintiff understands
that, if the facts concerning plaintiff’s claim and the liability of the government for damages pertaining
thereto are found hereinafter to be other than or different from the facts now believed by it to be true, the
Stipulation shall be and remain effective notwithstanding such material difference.

11. If any withholding or income tax liability is imposed upon plaintiff or plaintiff’s counsel based
on the Settlement Amount or any other term of this Stipulation, plaintiff and plaintiff’s counsel shall be
solely responsible for paying any such determined liability from any government agency. Nothing in
this Stipulation constitutes an agreement by defendant concerning the characterization of the Settlement
Amount for the purposes of the Internal Revenue Code, Title 26 of the United States Code.

12. If any provision of this Stipulation shall be invalid, illegal, or unenforceable, the validity,
legality, and enforceability of the remaining provision shall not in any way be affected or impaired

thereby.
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13. This Stipulation may be pled as a full and complete defense to any action or other proceeding,
including any local, state or federal administrative action, involving any person or party which arises out
of the claims released and discharged by this Stipulation.
14. This Stipulation shall constitute the entire agreement between the parties, and it is expressly
understood and agreed that this Stipulation has been freely and voluntarily entered into by the parties
hereto. The parties further acknowledge that no warranties or representations have been made on any
subject other than as set forth in this Stipulation.
15. This Stipulation may not be altered, modified, or otherwise changed in any respect except in
writing, duly executed by all parties or their authorized representatives.
16. This Stipulation may be executed in counterparts and is effective on the date by which both
parties have executed the Stipulation.

IT IS SO STIPULATED.
DATED: July 13, 2018 Respectfully submitted,

ALEX TSE
Acting United States Attorney

/s/ Jennifer S Wang
JENNIFER S WANG
Assistant United States Attorney
Attorneys for Defendant National
Marine Fisheries Service

DATED: July 13, 2018

/s/ Patricia Linn
PATRICIA LINN
Attorney for Plaintiff Ecological
Rights Foundation

STIP RE SETTLEMENT
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U.S.
FISH & WILDLIFE
SERVICE

United States Department of the Interior

FISH AND WILDLIFE SERVICE

August 1, 2018

In Reply Refer To:
FWS/AES/DCC/BLPS/067231
FOIA #FWS-2018-00306

Margaret E. Townsend

Open Government Staff Attorney
Center for Biological Diversity

P.O. Box 11374

Portland, Oregon 97211

Email: foia@biologicaldiversity.org

Ms. Townsend:

The United States Fish and Wildlife Service (FWS) received your Freedom of Information Act
(FOIA) request, dated December 19, 2017, and assigned it control number FWS-2018-00306.
Please cite this number in any future communications with our office regarding your request.
You requested the following:

“...from January 20, 2017 to the date of this search: all records mentioning,
including, referencing, and/or related to “Revision of the Regulations for Listing
Species and Designating Critical Habitat” as described in the Unified Agenda
RIN #: 1018-BC88.”

On May 9, 2018, we sent you a letter enclosing a CD containing 65 documents as a partial
response to your FOIA request. We are writing to inform you that the Service has discovered
that it inadvertently included 11 documents that contain privileged attorney client
communications and/or deliberate process communications that are exempt from release in part
under Exemption 5 of the FOIA. Because the release of this privileged information was
inadvertent, the Service has not waived the privilege as to this information. The eleven
documents on the CD that contain inadvertently released privileged information are:

Privileged in Part — Deliberative Process Privilege Only

e 20171206 1042 15 TAB 11-2007 draft regs combined preamble 6-22-07.pdf
e 20171206 1042 16 TAB 12-2007 draft regs combined regulatory text 9 26 07 (Feb
112011)



mailto:foia@biologicaldiversity.org



Townsend 2

Privileged in Part — Attorney Client Communications and Deliberative Process Privilege

20171128 1241 1 Compiled Reg Review Comments Re ESA as of 11.27.2017.pdf
20180111 1555 1 draft proposed 424 rule 011918.pdf

20180111 1555 2 FF preamble and reg text 011118.pdf

20180111 1555 3 Delisting Clarification 011118.pdf

20180111 1555 4 CH sequencing 01118.pdf

e 20180111 1555 5 Not Prudent revised 011118.pdf

e 20180118 1331 1 20180112 draft proposed 424 rule SOL DCC RO.odf

e 20180118 1348 1 Not-Prudent Options_ral.pdf (title has been updated)

e 20180206 1700 1 20180129 proposed 424 rule clean_edits.pdf

Having notified you of the privileged nature of these documents, we ask that you honor
our invocation of the privilege by promptly returning, sequestering, or destroying the documents
identified above and any and all copies of these documents in your organization’s possession or
control. In addition, if you have disseminated the documents, or any of the referenced
information derived from these documents, to anyone outside of your organization, we ask that
you please notify us immediately and provide us with their contact information so that we can
notify them of the privileged nature of these documents and include them in our claw back effort.

As noted above, the responsive privileged documents inadvertently released on the CD
are only privileged in part. Accordingly, we will produce a copy of these documents that have
been redacted pursuant to FOIA Exemption 5 to withhold the privileged information they contain
in our next incremental release. For your convenience, we have included a copy of the
documents as redacted with this letter.

If you have any questions about our response to your request, you may contact Eileen Harke by
phone at 703-358-2096 or by email at eileen_harke@fws.gov.

Sincerely,
CAREY peons:
GALST 63152 o400
Carey Galst

Chief, Branch of Listing Policy and Support
Ecological Services Program

Enclosures



mailto:eileen_harke@fws.gov
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ALEX G. TSE (CABN 152348)
Acting United States Attorney

SARA WINSLOW (DCBN 457643)
Chief, Civil Division

JENNIFER S WANG (CABN 233155)
Assistant United States Attorney

450 Golden Gate Avenue, Box 36055
San Francisco, California 94102-3495
Telephone: (415) 436-6967

FAX: (415) 436-6748
jennifer.s.wang@usdoj.gov

Attorneys for Defendant
NATIONAL MARINE FISHERIES SERVICE

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

ECOLOGICAL RIGHTS FOUNDATION, CASE NO. 18-cv-888 JSC
Plaintiff,
STIPULATION OF SETTLEMENT AND

V. DISMISSAL WITH PREJUDICE

)
)
)
)
)
NATIONAL MARINE FISHERIES SERVICE, )
)
Defendant. g

)

)

)

Plaintiff Ecological Rights Foundation, and defendant, National Marine Fisheries Service

(“NMFS”), hereby enter into this Stipulation of Settlement and Dismissal with Prejudice (“Stipulation”),

as follows:

WHEREAS, plaintiff filed the above-captioned action under the Freedom of Information Act

(“FOIA™), 5 U.S.C. § 552, as amended, regarding the FOIA request submitted to defendant on
December 6, 2016, DOC NOAA-2017-000257 (the “FOIA Request”);

WHEREAS, the parties wish to avoid any further litigation and controversy and to settle and

compromise fully any and all claims and issues that have been raised, or could have been raised in this

action;

STIP RE SETTLEMENT
CASE NO. 18-CV-888 JSC
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Now therefore, in consideration of the mutual promises contained in this Stipulation, and other
good and valuable consideration, receipt of which is hereby acknowledged, the parties stipulate as
follows:

1. The parties do hereby agree to settle and compromise each and every claim of any kind, whether
known or unknown, arising directly or indirectly from the acts or omissions that gave rise to the above-
captioned action under the terms and conditions set forth in this Stipulation.

2. Defendant NMFS is a component of the United States Department of Commerce (“DOC”). As
used in this Stipulation, “defendant” shall refer to DOC as well as its component, NMFS.

3. Defendant agrees to (1) conduct a search of emails sent or received by NMFS Special Agent
Donald Tanner between January 1, 2013 and December 31, 2014 for documents potentially responsive
to the FOIA Request using only the search terms listed in Exhibit A; (i1) review the potentially
responsive documents that are returned by the search described in this paragraph and produce any
responsive, nonexempt records to plaintiff; (iii) make reasonable efforts to produce any responsive,
nonexempt records located through the search described in this paragraph within 30 days of the entry of
this Stipulation onto the Court’s docket; and (iv) within 30 days of the entry of this Stipulation onto the
Court’s docket, provide to plaintiff a declaration from Agent Tanner regarding the emails deleted during
the incident referenced in paragraph 13 of the Declaration of Donald Tanner In Support of Defendant’s
Reply In Support of Motion for Summary Judgment, filed on June 22, 2018, ECF No. 33-3. Defendant
further agrees to pay the sum of Fifty Five Thousand Dollars ($55,000) (“Settlement Amount”) for
plaintiff’s reasonable attorney’s fees and costs, which sum shall be in full and final satisfaction of all
plaintiff’s rights and claims in this case, including but not limited to those for attorney’s fees, costs and
other litigation expenses, including interest, and defendant shall have no further liability for any further
amounts. Electronic payment of the Settlement Amount will be made to plaintiff by payment to
Environmental Advocates' IOLTA trust account.

4. Plaintiff agrees to promptly furnish defendant with the information necessary to effectuate
payment pursuant to Paragraph 3, including but not limited to, bank name and address, wire transfer
number, ABA number, routing number, account number, name of account, and federal taxpaper
identification number. Defendant’s counsel agrees to submit all paperwork necessary to effectuate the

STIP RE SETTLEMENT
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electronic funds transfer to National Oceanic and Atmospheric Administration (“NOAA”) within
fourteen calendar days of either entry of this Stipulation onto the Court's docket, or receipt from plaintiff
of the information described in this Paragraph, whichever is later. Payment shall be made as promptly
as practicable, consistent with normal processing procedures followed by NOAA, after plaintiff provides
the necessary information for the electronic funds transfer to the undersigned Assistant United States
Attorney. Counsel for plaintiff agrees to send confirmation of the receipt of the payment to counsel for
defendant within fourteen calendar days of such payment.

5. Plaintiff hereby agrees to accept production of the responsive, nonexempt records identified by
defendant as described in Paragraph 3, and the Settlement Amount in full settlement and satisfaction of
all claims, and hereby releases and forever discharges defendant, its successors, the United States of
America, and any department, agency, or establishment of the United States, and any officers,
employees, agents, successors or assigns of such department, agency or establishment, from any and all
claims and causes of action that plaintiff asserts or could have asserted in this litigation, or which
hereafter could be asserted by reason of, or with respect to, or in connection with, or which arise out of,
the FOIA request on which this action is based or any other matter alleged in the Complaint, including
but not limited to all past, present or future claims for attorneys’ fees or costs, or litigation expenses in
connection with the above-captioned litigation. Plaintiff further specifically agrees that it may not
contest or challenge in any way (1) the adequacy of defendant’s search as described in Paragraph 3,
including, but not limited to, the agency records searched, the date range used, the method of search, or
the search terms used; or (i1) defendant’s determination to withhold any record located in the search
described Paragraph 3, in whole or in part, on the ground that it is either subject to a FOIA statutory
exemption or not responsive to plaintiff’s FOIA Request.

6. This Stipulation shall not constitute an admission of liability or fault on the part of the defendant
or the United States or their agents, agencies, servants, or employees, and is entered into by both parties
for the sole purpose of compromising disputed claims and avoiding the expenses and risks of further
litigation. This Stipulation shall not be construed as evidence or as an admission on the part of
defendant, the United States, its agents, servants, or employees regarding any issues of law or fact, or
regarding the truth or validity of any allegation or claim raised in this action, or as evidence or as an
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admission by the defendant regarding plaintiff’s entitlement to attorney’s fees, costs, or other litigation
expenses under FOIA. This Stipulation shall not be used in any manner to establish liability for fees or
costs in any other case or proceeding involving defendant.

7. This Stipulation shall be binding on and inure to the benefit of the parties hereto and their
respective successors and assigns.

8. Execution of this Stipulation by counsel for the parties shall constitute a dismissal of all claims in
this action with prejudice, effective upon entry of this stipulation onto the Court’s docket, pursuant to
Federal Rule of Civil Procedure 41(a)(1)(A)(i1).

9. The persons signing this Agreement warrant and represent that they possess full authority to bind
the persons on whose behalf they are signing to the terms of the settlement.

10. The provisions of California Civil Code Section 1542 are set forth below:

“A general release does not extend to claims which the creditor does not know or suspect to exist
in his or her favor at the time of executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.”

Plaintiff, having, been apprised of the statutory language of Civil Code Section 1542, and fully
understanding the same, nevertheless elects to waive the benefits of any and all rights it may have
pursuant to the provision of that statute and any similar provision of federal law. Plaintiff understands
that, if the facts concerning plaintiff’s claim and the liability of the government for damages pertaining
thereto are found hereinafter to be other than or different from the facts now believed by it to be true, the
Stipulation shall be and remain effective notwithstanding such material difference.

11. If any withholding or income tax liability is imposed upon plaintiff or plaintiff’s counsel based
on the Settlement Amount or any other term of this Stipulation, plaintiff and plaintiff’s counsel shall be
solely responsible for paying any such determined liability from any government agency. Nothing in
this Stipulation constitutes an agreement by defendant concerning the characterization of the Settlement
Amount for the purposes of the Internal Revenue Code, Title 26 of the United States Code.

12. If any provision of this Stipulation shall be invalid, illegal, or unenforceable, the validity,
legality, and enforceability of the remaining provision shall not in any way be affected or impaired

thereby.

STIP RE SETTLEMENT
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13. This Stipulation may be pled as a full and complete defense to any action or other proceeding,
including any local, state or federal administrative action, involving any person or party which arises out
of the claims released and discharged by this Stipulation.
14. This Stipulation shall constitute the entire agreement between the parties, and it is expressly
understood and agreed that this Stipulation has been freely and voluntarily entered into by the parties
hereto. The parties further acknowledge that no warranties or representations have been made on any
subject other than as set forth in this Stipulation.
15. This Stipulation may not be altered, modified, or otherwise changed in any respect except in
writing, duly executed by all parties or their authorized representatives.
16. This Stipulation may be executed in counterparts and is effective on the date by which both
parties have executed the Stipulation.

IT IS SO STIPULATED.
DATED: July 13, 2018 Respectfully submitted,

ALEX TSE
Acting United States Attorney

/s/ Jennifer S Wang
JENNIFER S WANG
Assistant United States Attorney
Attorneys for Defendant National
Marine Fisheries Service

DATED: July 13, 2018

/s/ Patricia Linn
PATRICIA LINN
Attorney for Plaintiff Ecological
Rights Foundation

STIP RE SETTLEMENT
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Bogomolny, Michael (Federal)
.________________________________________________________________________________________________________________________]

From: Bogomolny, Michael (Federal)

Sent: Thursday, August 2, 2018 4:54 PM

To: Graff, Mark (Federal); Nathanson, Stacey (Federal)
Subject: payment to ERF

Attachments: RE: ERF v. NMFS; FW: ERF v. NMFS

Can someone please confirm that payment was made to ERF?

Thanks,
bogo
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ALEX G. TSE (CABN 152348)
Acting United States Attorney

SARA WINSLOW (DCBN 457643)
Chief, Civil Division

JENNIFER S WANG (CABN 233155)
Assistant United States Attorney

450 Golden Gate Avenue, Box 36055
San Francisco, California 94102-3495
Telephone: (415) 436-6967

FAX: (415) 436-6748
jennifer.s.wang@usdoj.gov

Attorneys for Defendant
NATIONAL MARINE FISHERIES SERVICE

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

ECOLOGICAL RIGHTS FOUNDATION, CASE NO. 18-cv-888 JSC
Plaintiff,
STIPULATION OF SETTLEMENT AND

V. DISMISSAL WITH PREJUDICE

)
)
)
)
)
NATIONAL MARINE FISHERIES SERVICE, )
)
Defendant. g

)

)

)

Plaintiff Ecological Rights Foundation, and defendant, National Marine Fisheries Service

(“NMFS”), hereby enter into this Stipulation of Settlement and Dismissal with Prejudice (“Stipulation”),

as follows:

WHEREAS, plaintiff filed the above-captioned action under the Freedom of Information Act

(“FOIA™), 5 U.S.C. § 552, as amended, regarding the FOIA request submitted to defendant on
December 6, 2016, DOC NOAA-2017-000257 (the “FOIA Request”);

WHEREAS, the parties wish to avoid any further litigation and controversy and to settle and

compromise fully any and all claims and issues that have been raised, or could have been raised in this

action;

STIP RE SETTLEMENT
CASE NO. 18-CV-888 JSC
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Now therefore, in consideration of the mutual promises contained in this Stipulation, and other
good and valuable consideration, receipt of which is hereby acknowledged, the parties stipulate as
follows:

1. The parties do hereby agree to settle and compromise each and every claim of any kind, whether
known or unknown, arising directly or indirectly from the acts or omissions that gave rise to the above-
captioned action under the terms and conditions set forth in this Stipulation.

2. Defendant NMFS is a component of the United States Department of Commerce (“DOC”). As
used in this Stipulation, “defendant” shall refer to DOC as well as its component, NMFS.

3. Defendant agrees to (1) conduct a search of emails sent or received by NMFS Special Agent
Donald Tanner between January 1, 2013 and December 31, 2014 for documents potentially responsive
to the FOIA Request using only the search terms listed in Exhibit A; (i1) review the potentially
responsive documents that are returned by the search described in this paragraph and produce any
responsive, nonexempt records to plaintiff; (iii) make reasonable efforts to produce any responsive,
nonexempt records located through the search described in this paragraph within 30 days of the entry of
this Stipulation onto the Court’s docket; and (iv) within 30 days of the entry of this Stipulation onto the
Court’s docket, provide to plaintiff a declaration from Agent Tanner regarding the emails deleted during
the incident referenced in paragraph 13 of the Declaration of Donald Tanner In Support of Defendant’s
Reply In Support of Motion for Summary Judgment, filed on June 22, 2018, ECF No. 33-3. Defendant
further agrees to pay the sum of Fifty Five Thousand Dollars ($55,000) (“Settlement Amount”) for
plaintiff’s reasonable attorney’s fees and costs, which sum shall be in full and final satisfaction of all
plaintiff’s rights and claims in this case, including but not limited to those for attorney’s fees, costs and
other litigation expenses, including interest, and defendant shall have no further liability for any further
amounts. Electronic payment of the Settlement Amount will be made to plaintiff by payment to
Environmental Advocates' IOLTA trust account.

4. Plaintiff agrees to promptly furnish defendant with the information necessary to effectuate
payment pursuant to Paragraph 3, including but not limited to, bank name and address, wire transfer
number, ABA number, routing number, account number, name of account, and federal taxpaper
identification number. Defendant’s counsel agrees to submit all paperwork necessary to effectuate the

STIP RE SETTLEMENT
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electronic funds transfer to National Oceanic and Atmospheric Administration (“NOAA”) within
fourteen calendar days of either entry of this Stipulation onto the Court's docket, or receipt from plaintiff
of the information described in this Paragraph, whichever is later. Payment shall be made as promptly
as practicable, consistent with normal processing procedures followed by NOAA, after plaintiff provides
the necessary information for the electronic funds transfer to the undersigned Assistant United States
Attorney. Counsel for plaintiff agrees to send confirmation of the receipt of the payment to counsel for
defendant within fourteen calendar days of such payment.

5. Plaintiff hereby agrees to accept production of the responsive, nonexempt records identified by
defendant as described in Paragraph 3, and the Settlement Amount in full settlement and satisfaction of
all claims, and hereby releases and forever discharges defendant, its successors, the United States of
America, and any department, agency, or establishment of the United States, and any officers,
employees, agents, successors or assigns of such department, agency or establishment, from any and all
claims and causes of action that plaintiff asserts or could have asserted in this litigation, or which
hereafter could be asserted by reason of, or with respect to, or in connection with, or which arise out of,
the FOIA request on which this action is based or any other matter alleged in the Complaint, including
but not limited to all past, present or future claims for attorneys’ fees or costs, or litigation expenses in
connection with the above-captioned litigation. Plaintiff further specifically agrees that it may not
contest or challenge in any way (1) the adequacy of defendant’s search as described in Paragraph 3,
including, but not limited to, the agency records searched, the date range used, the method of search, or
the search terms used; or (i1) defendant’s determination to withhold any record located in the search
described Paragraph 3, in whole or in part, on the ground that it is either subject to a FOIA statutory
exemption or not responsive to plaintiff’s FOIA Request.

6. This Stipulation shall not constitute an admission of liability or fault on the part of the defendant
or the United States or their agents, agencies, servants, or employees, and is entered into by both parties
for the sole purpose of compromising disputed claims and avoiding the expenses and risks of further
litigation. This Stipulation shall not be construed as evidence or as an admission on the part of
defendant, the United States, its agents, servants, or employees regarding any issues of law or fact, or
regarding the truth or validity of any allegation or claim raised in this action, or as evidence or as an

STIP RE SETTLEMENT
CASE NO. 18-CV-888 JSC






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:18-cv-00888-JSC Document 40 Filed 07/13/18 Page 4 of 8

admission by the defendant regarding plaintiff’s entitlement to attorney’s fees, costs, or other litigation
expenses under FOIA. This Stipulation shall not be used in any manner to establish liability for fees or
costs in any other case or proceeding involving defendant.

7. This Stipulation shall be binding on and inure to the benefit of the parties hereto and their
respective successors and assigns.

8. Execution of this Stipulation by counsel for the parties shall constitute a dismissal of all claims in
this action with prejudice, effective upon entry of this stipulation onto the Court’s docket, pursuant to
Federal Rule of Civil Procedure 41(a)(1)(A)(i1).

9. The persons signing this Agreement warrant and represent that they possess full authority to bind
the persons on whose behalf they are signing to the terms of the settlement.

10. The provisions of California Civil Code Section 1542 are set forth below:

“A general release does not extend to claims which the creditor does not know or suspect to exist
in his or her favor at the time of executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.”

Plaintiff, having, been apprised of the statutory language of Civil Code Section 1542, and fully
understanding the same, nevertheless elects to waive the benefits of any and all rights it may have
pursuant to the provision of that statute and any similar provision of federal law. Plaintiff understands
that, if the facts concerning plaintiff’s claim and the liability of the government for damages pertaining
thereto are found hereinafter to be other than or different from the facts now believed by it to be true, the
Stipulation shall be and remain effective notwithstanding such material difference.

11. If any withholding or income tax liability is imposed upon plaintiff or plaintiff’s counsel based
on the Settlement Amount or any other term of this Stipulation, plaintiff and plaintiff’s counsel shall be
solely responsible for paying any such determined liability from any government agency. Nothing in
this Stipulation constitutes an agreement by defendant concerning the characterization of the Settlement
Amount for the purposes of the Internal Revenue Code, Title 26 of the United States Code.

12. If any provision of this Stipulation shall be invalid, illegal, or unenforceable, the validity,
legality, and enforceability of the remaining provision shall not in any way be affected or impaired

thereby.
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13. This Stipulation may be pled as a full and complete defense to any action or other proceeding,
including any local, state or federal administrative action, involving any person or party which arises out
of the claims released and discharged by this Stipulation.
14. This Stipulation shall constitute the entire agreement between the parties, and it is expressly
understood and agreed that this Stipulation has been freely and voluntarily entered into by the parties
hereto. The parties further acknowledge that no warranties or representations have been made on any
subject other than as set forth in this Stipulation.
15. This Stipulation may not be altered, modified, or otherwise changed in any respect except in
writing, duly executed by all parties or their authorized representatives.
16. This Stipulation may be executed in counterparts and is effective on the date by which both
parties have executed the Stipulation.

IT IS SO STIPULATED.
DATED: July 13, 2018 Respectfully submitted,

ALEX TSE
Acting United States Attorney

/s/ Jennifer S Wang
JENNIFER S WANG
Assistant United States Attorney
Attorneys for Defendant National
Marine Fisheries Service

DATED: July 13, 2018

/s/ Patricia Linn
PATRICIA LINN
Attorney for Plaintiff Ecological
Rights Foundation
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© EARTHIUSTICE

August 3, 2018

VIA NOAA FOIA PORTAL

National Oceanic and Atmospheric Administration
Attn: FOIA Officer

Public Reference Facility (SOU1000)

1315 East-West Highway (SSMC3)

Room 9719

Silver Spring, MD 20910

Re:  Freedom of Information Act Request for Records on Oceanic Whitetip Shark Catch
in U.S. Fisheries
Dear FOIA Officer:

On behalf of Center for Biological Diversity, Earthjustice submits this request for records
pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552, and its implementing
regulations, 43 C.F.R. Part 2.

DOCUMENTS REQUESTED

The National Marine Fisheries Service (NMFS) manages several fisheries that catch oceanic
whitetip sharks (Carcharhinus longimanus), either as bycatch or as a targeted species. These
fisheries include:

Caribbean Gillnet

Gulf of Mexico Coastal Migratory Pelagic Troll
Southeastern Atlantic Coastal Migratory Pelagic Troll
Central Western Pacific Tuna Purse Seine

Eastern Pacific Ocean Tuna Purse Seine

California Pelagic Longline

Eastern Tropical Pacific Baitboat

For each of the seven above-listed fisheries, we request all records which were generated,
received, kept, and/or considered by NMFS containing, describing, and/or referencing:

1. The data sources used to estimate the bycatch or targeted catch of oceanic whitetip

sharks in each fishery;

2. Logbook data regarding the bycatch or targeted catch of oceanic whitetip sharks in

each fishery;

NORTHWEST OFFICE 705 SECOND AVENUE, SUITE 203 SEATTLE, WA 98104

T: 206.343.7340 F: 206.343.1526 NWOFFICE@EARTHJUSTICE.ORG WWW.EARTHJUSTICE.ORG
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3. Observer data regarding the bycatch or targeted catch of oceanic whitetip sharks in
each fishery and any associated observer reports and/or characterizations; and

4. Any other data related to oceanic whitetip shark bycatch and/or targeted catch in
each fishery.

This request includes, but is not limited to, any documents, writings, materials, correspondence,
internal memoranda, memoranda and correspondence with any other federal, state, or foreign
agencies or individuals, papers, emails, files, photos, maps, data, scientific studies, field
notes/reports, telephone logs, notes documenting correspondence or reports generated, received
and/or issued by NMFS relating to the record categories listed above. Pursuant to 5 U.S.C.

§ 552(a)(3)(B) we ask that these records be provided in electronic and searchable format.

To the extent that providing individualized data on fishing boats or permits would implicate
confidentiality concerns, we request that such data be produced in response to these requests in
either a redacted or an aggregated format. We also specifically exclude from this request any
reports, documents, or other documents that are currently available for public review on NMFS’s
website.

We request that responsive records be released as soon as they are available. To the extent that
some subset of the requested records is readily available, such as those for a given fishery or one
of the listed categories of records for a given fishery (or fisheries), we would be happy to receive
them while NMFS processes other records. Insofar as NMFS may choose to process each
fishery separately, we request that it prioritize documents from the Central Western Pacific and
Eastern Pacific Tuna Purse Seine fisheries.

REQUESTING ORGANIZATION

This request is made on behalf of the Center for Biological Diversity (Center). The Center is a
501(c)(3) nonprofit organization that works to secure a future for all species hovering on the
brink of extinction through science, law, and creative media, and to fulfill the continuing
educational goals of its membership and the general public in the process.

FEE WAIVER REQUESTED

The Center requests a waiver of any fees associated with this request. FOIA mandates that
agencies waive or reduce search and copying fees where the disclosure is “in the public interest
because it is likely to contribute significantly to public understanding of the operations or
activities of the government and is not primarily in the commercial interest of the requester.”

5 U.S.C. § 552(a)(4)(A)(iii).
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I. Background

In 1974, Congress amended the judicial review section for fee waivers under FOIA, replacing the
“arbitrary and capricious” threshold of review, by which courts are required to grant deference to
agencies, with the more rigorous de novo review standard. See 5 U.S.C. § 552(a)(4)(A)(vii).

The reason for this change is that Congress was concerned that agencies were using search and
copying costs to prevent critical monitoring of their activities:

Indeed, experience suggests that agencies are most resistant to granting fee
waivers when they suspect that the information sought may cast them in a less
than flattering light or may lead to proposals to reform their practices. Yet that is
precisely the type of information which the FOIA is supposed to disclose, and
agencies should not be allowed to use fees as an offensive weapon against
requesters seeking access to Government information . . . .

132 Cong. Rec. S14298 (Sept. 30, 1986) (Sen. Leahy).

FOIA’s amended fee waiver provision was intended specifically to facilitate access to agency
records by citizen watchdog organizations, which utilize FOIA to monitor and mount challenges
to governmental activities. See Better Gov’t Ass 'n v. Dep’t of State, 780 F.2d 86, 93-94 (D.C.
Cir. 1986). Fee waivers are essential to such groups, which:

rely heavily and frequently on FOIA and its fee waiver provision to conduct the
investigations that are essential to the performance of certain of their primary
institutional activities — publicizing governmental choices and highlighting
possible abuses that otherwise might go undisputed and thus unchallenged. These
investigations are the necessary prerequisites to the fundamental publicizing and
mobilizing functions of these organizations. Access to information through FOIA
is vital to their organizational missions . . . .

[The fee waiver] provision was added to FOIA “in an attempt to prevent
government agencies from using high fees to discourage certain types of
requesters and requests,” in a clear reference to requests from journalists, scholars
and, most importantly for our purposes, nonprofit public interest groups.

Id. (emphasis added) (quoting Ettlinger v. FBI, 596 F. Supp. 867, 872 (D. Mass. 1984)). Thus,
one of the main goals of FOIA is to promote the active oversight roles of watchdog public
advocacy groups, organizations that actively challenge agency actions and policies.

Public interest fee waivers are to be “liberally construed in favor of waivers for noncommercial
requesters.” McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9th Cir.
1987) (quoting 132 Cong. Rec. S14298 (Sen. Leahy)). “[T]he presumption should be that
requesters in these categories are entitled to fee waivers, especially if the requesters will publish
the information or otherwise make it available to the general public.” Ettlinger, 596 F. Supp. at
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873 (quoting legislative history). An agency may not refuse a fee waiver when “there is nothing
in the agency’s refusal of a fee waiver which indicates that furnishing the information requested
cannot be considered as primarily benefiting the general public.” Id. at 874 (quoting Fitzgibbon
v. CIA, Civ. No. 76-700 (D.D.C. Jan. 10, 1977)). A fee waiver should be granted when a
nonprofit organization has “identified why they wanted the administrative record, what they
intended to do with it, to whom they planned on distributing it, and the [relevant] expertise of
their membership.” Ctr. for Biological Diversity v. Office of Mgmt. & Budget, 546 F. Supp. 2d
722,727 (N.D. Cal. 2008). “Once the FOIA requester has made a sufficiently strong showing of
meeting the public interest test of the statute, the burden, as in any FOIA proceeding, is on the
agency to justify the denial of a requested fee waiver.” Ettlinger, 596 F. Supp. at 874 (citing

5 U.S.C. § 552(a)(4)(B)).

I1. The Center Meets the Department of Commerce’s Criteria for a Full Fee Waiver.

In addition to FOIA’s statutory direction, the U.S. Department of Commerce has issued
regulations outlining factors that it considers in deciding whether a fee waiver is warranted. The
regulations state the Department should grant a fee waiver if: (1) the disclosure of the requested
information is in the public interest because it is likely to contribute significantly to public
understanding of the operations or activities of the Government; and (2) disclosure of the
information is not primarily in the commercial interest of the requestor. 15 C.F.R. § 4.11(1)(1).
The Center satisfies both of these criteria.

A. Disclosure of the Requested Information is in the Public Interest.

To determine whether a request is in the public interest, NMFS must consider four factors:

(1) whether the request concerns the operations or activities of the government; (2) whether the
disclosure will have value to the public and will likely contribute to public understanding of
government operations or activities; (3) whether the disclosure will contribute significantly to
public understanding; and (4) whether the disclosure is likely to contribute “significantly to
public understanding of the government’s operations or activities.” 15 C.F.R. § 4.11(1)(2).

i The Request Concerns Government Operations and Activities — 15 C.F.R.

§4.11()(2) )

This FOIA request seeks information relevant to NMFS’s management of oceanic whitetip shark
bycatch and targeted catch in U.S. fisheries. NMFS has recognized that catch in U.S. fisheries
has contributed to the species’ decline and remains a threat. Accordingly, the FOIA request
directly concerns the operations and activities of NMFS in managing and protecting the species,
a public resource. See 15 C.F.R. § 4.11(1)(2)(1). This request will enable the Center to evaluate
the strength of and basis for the agency’s analysis of oceanic whitetip shark catch by U.S.
fisheries and the degree to which it is a threat or requires changes in management by the agency.
The Center thus meets this factor.
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ii. The Requested Information Has Value to the Public and Will Likely
Contribute to Public Understanding of Government Operations or
Activities — 15 C.F.R. § 4.11(1)(2)(ii)

There 1s a direct connection between the requested records and NMFS’s operations and activities
in managing oceanic whitetip shark catch and bycatch. The requested records relate to the
government’s evaluation of oceanic whitetip shark bycatch and targeted catch, and its
management of fisheries in the Gulf of Mexico, Pacific Ocean, and Atlantic Ocean. Access to
these records will allow the Center to evaluate NMFS’s bycatch estimations for fisheries in these
areas. It also will allow the Center to evaluate NMFS’s estimations and management of targeted
catch of oceanic whitetip sharks in these fisheries. Consequently, the requested documents are
critical to a meaningful assessment of the agency’s actions and a thorough public understanding
of the government’s operations and activities in managing oceanic whitetip sharks and regulating
bycatch and targeted catch of the species.

The requested documents are necessary for the public to gain a complete understanding of the
government’s estimations of oceanic whitetip shark bycatch and targeted catch in certain
fisheries. This information is critical to assessing the government’s actions in protecting these
public resources. Accordingly, disclosure of the requested information will contribute
significantly to public understanding of the government’s operations and activities with respect
to these fisheries. See 15 C.F.R. § 4.11(1)(2)(i1).

The Center is a public-interest organization dedicated to protecting wildlife and the environment
by, among other mechanisms, monitoring government wildlife regulation, encouraging public
participation in government processes, and ensuring enforcement of applicable public laws. The
Center will scrutinize the scientific underpinnings of the requested records, and its analyses will
form the basis for working to address threats to oceanic whitetip sharks and educating the public.
The Center’s science and policy staff will also work with communications staff to disseminate
their analysis of the information to its members, supporters, and the general public.

iii. Disclosure of the Requested Information Will Contribute to the
Understanding of a Reasonably Broad Audience — 15 C.F.R.
§4.11(1)(2)(iii)

A broad audience of persons both in the United States and internationally is interested in the
subject of shark conservation generally and, specifically, oceanic whitetip shark conservation.
Sharks are top apex predators in marine ecosystems, and their removal from those ecosystems
can have cascading effects on other trophic levels. The killing of millions of sharks each year is
of serious concern to many people. A number of domestic and international organizations
actively work to promote shark conservation, with objectives that include ending the wasteful
and cruel practice of shark finning and reducing the excessive numbers of sharks caught
deliberately and incidentally in fisheries. The broader U.S. public has also supported legislation
banning shark fin trade at both the federal and state levels.
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A wide audience of persons is particularly interested in the protection of the oceanic whitetip
shark. For example, the United States, with public support, cosponsored a proposal to list the
species under Appendix II of CITES in both 2010 and 2013. And NMFS recently listed the
oceanic whitetip as a threatened species under the Endangered Species Act in response to a
petition from Defenders of Wildlife and after receiving public comments on the proposed rule
overwhelmingly supporting the listing.

While some of the technical reports related to the observer programs in these fisheries are
available to the public, to the best of our knowledge the remainder of the reports, data sources,
and documents requested by the Center are not. As such, their release will significantly improve
the public understanding of fishery interactions with oceanic whitetip sharks.

Disclosure of the requested records will further the understanding of the public at large of this
species and the threats it faces, and is likely to be of interest to a broad audience that supports
shark conservation. The Center has the institutional expertise to analyze and disseminate the

information contained in the requested records.

The Center is a nonprofit organization that informs, educates, and counsels the public regarding
environmental issues, policies, and laws relating to environmental issues. The Center has been
substantially involved in the activities of numerous government agencies for over 25 years. The
Center has a number of staff, including scientists, lawyers, and communications personnel with
extensive experience in shark conservation and management. Specific actions the Center has
taken to help conserve sharks have included petitioning NMFS to have the great white shark
listed under the ESA, seeking regulation of the California drift gillnet fishery to protect the
thresher shark, and moving to certify Mexico’s shark fisheries to prevent their harm to various
species of concern. The Center also submitted technical comments in support of the oceanic
whitetip shark’s listing as threatened, both at the 12-month finding and proposed listing stages.

The Center has consistently displayed its ability to disseminate information provided to it
through FOIA. In regularly granting the Center’s fee waivers, agencies have recognized:

(1) that the information requested by the Center contributes significantly to the public’s
understanding of the government’s operations or activities; (2) that the information enhances the
public’s understanding to a greater degree than currently exists; (3) that the Center possesses the
expertise to explain the requested information to the public; (4) that the Center possesses the
ability to disseminate the requested information to the general public; (5) and that the news
media recognizes the Center as an established expert in the field of imperiled species,
biodiversity, and impacts on protected species. The Center’s track record of active participation
in oversight of governmental activities and decision making, and its consistent contribution to the
public’s understanding of those activities as compared to the level of public understanding prior
to disclosure are well established.

The Center intends to use the records requested here similarly. The Center’s work appears in
more than 2,500 news stories online and in print, radio and TV per month, including regular
reporting in such important outlets as The New York Times, Washington Post, The Guardian, and
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Los Angeles Times. Many media outlets reporting on agency actions have utilized information
obtained by the Center from federal agencies, including from NMFS. In 2016, more than 2
million people visited the Center’s extensive website, viewing a total of more than 5.2 million
pages. The Center sends out more than 277 email newsletters and action alerts per year to more
than 1.5 million members and supporters. Three times a year, the Center sends printed
newsletters to more than 61,443 members. More than 259,900 people have “liked” the Center on
Facebook, and there are regular postings regarding protections of endangered and threatened
species. The Center also regularly tweets to more than 55,000 followers on Twitter. The Center
intends to use any or all of these far-reaching media outlets to share with the public information
obtained as a result of this request. Therefore, the Center has the expertise and capacity
effectively to analyze and distribute information contained in records responsive to this request
to the interested public as per the third factor under the public interest determination for fee
waiver requests. See 15 C.F.R. § 4.11(1)(2)(ii1).

iv. Disclosure Is Likely to Contribute “Significantly” to the Public
Understanding of Government Operations or Activities — 15 C.F.R.
§4.11(1)(2)(iv)

As stated above, NMFS has recognized that the oceanic whitetip shark is imperiled by catch in
U.S. fisheries. The latest data on oceanic whitetip bycatch and targeted catch in U.S. fisheries
will provide substantial and updated information on the magnitude and sources of the harm to the
species from these activities. The records will provide Center and the public with a better
understanding of these risks. And they will help the Center and the public to evaluate the degree
to which NMFS has and can further ameliorate those risks through its fisheries management. See
15 C.F.R. § 4.11(1)(2)(1v).

B. The Center Has No Commercial Interest in the Requested Records.

Access to government records, disclosure forms, and similar materials through FOIA requests is
essential to the Center’s role of educating the general public. Founded in 1994, the Center is a
501(c)(3) nonprofit conservation organization (EIN: 27-3943866) with more than 1.5 million
members and online activists dedicated to the protection of endangered and threatened species
and wild places. The Center has no commercial interest and will realize no commercial benefit
from the release of the requested records.

CONCLUSION

For the foregoing reasons, this FOIA request satisfies the statutory and regulatory requirements
for a full waiver of all search and duplication fees under 5 U.S.C. § 552(a)(4)(A)(iii) and
15 C.F.R. §4.11(1).

I request that, should this FOIA request take longer than ten days to process, you notify me of the
individualized tracking number that has been assigned to the request and information about how
I may receive information on the status of my request via telephone or Internet. I also request
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that you provide the estimated date on which you will complete action on this request, pursuant
to 5 U.S.C. § 552(a)(7).

Please contact me if you have any questions, or if I can clarify this request in any way. I can be
reached at (206) 343-7340 x1038. As provided by FOIA, 5 U.S.C. § 552(a)(6)(A), I look
forward to a response within twenty working days. Thank you in advance for your assistance.

Sincerely,
i ey
A ot

Christopher D. Eaton
Associate Attorney
Earthjustice
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ALEX G. TSE (CABN 152348)
Acting United States Attorney

SARA WINSLOW (DCBN 457643)
Chief, Civil Division

JENNIFER S WANG (CABN 233155)
Assistant United States Attorney

450 Golden Gate Avenue, Box 36055
San Francisco, California 94102-3495
Telephone: (415) 436-6967

FAX: (415) 436-6748
jennifer.s.wang@usdoj.gov

Attorneys for Defendant
NATIONAL MARINE FISHERIES SERVICE

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

ECOLOGICAL RIGHTS FOUNDATION, CASE NO. 18-cv-888 JSC
Plaintiff,
STIPULATION OF SETTLEMENT AND

V. DISMISSAL WITH PREJUDICE

)
)
)
)
)
NATIONAL MARINE FISHERIES SERVICE, )
)
Defendant. g

)

)

)

Plaintiff Ecological Rights Foundation, and defendant, National Marine Fisheries Service

(“NMFS”), hereby enter into this Stipulation of Settlement and Dismissal with Prejudice (“Stipulation”),

as follows:

WHEREAS, plaintiff filed the above-captioned action under the Freedom of Information Act

(“FOIA™), 5 U.S.C. § 552, as amended, regarding the FOIA request submitted to defendant on
December 6, 2016, DOC NOAA-2017-000257 (the “FOIA Request”);

WHEREAS, the parties wish to avoid any further litigation and controversy and to settle and

compromise fully any and all claims and issues that have been raised, or could have been raised in this

action;

STIP RE SETTLEMENT
CASE NO. 18-CV-888 JSC
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Now therefore, in consideration of the mutual promises contained in this Stipulation, and other
good and valuable consideration, receipt of which is hereby acknowledged, the parties stipulate as
follows:

1. The parties do hereby agree to settle and compromise each and every claim of any kind, whether
known or unknown, arising directly or indirectly from the acts or omissions that gave rise to the above-
captioned action under the terms and conditions set forth in this Stipulation.

2. Defendant NMFS is a component of the United States Department of Commerce (“DOC”). As
used in this Stipulation, “defendant” shall refer to DOC as well as its component, NMFS.

3. Defendant agrees to (1) conduct a search of emails sent or received by NMFS Special Agent
Donald Tanner between January 1, 2013 and December 31, 2014 for documents potentially responsive
to the FOIA Request using only the search terms listed in Exhibit A; (i1) review the potentially
responsive documents that are returned by the search described in this paragraph and produce any
responsive, nonexempt records to plaintiff; (iii) make reasonable efforts to produce any responsive,
nonexempt records located through the search described in this paragraph within 30 days of the entry of
this Stipulation onto the Court’s docket; and (iv) within 30 days of the entry of this Stipulation onto the
Court’s docket, provide to plaintiff a declaration from Agent Tanner regarding the emails deleted during
the incident referenced in paragraph 13 of the Declaration of Donald Tanner In Support of Defendant’s
Reply In Support of Motion for Summary Judgment, filed on June 22, 2018, ECF No. 33-3. Defendant
further agrees to pay the sum of Fifty Five Thousand Dollars ($55,000) (“Settlement Amount”) for
plaintiff’s reasonable attorney’s fees and costs, which sum shall be in full and final satisfaction of all
plaintiff’s rights and claims in this case, including but not limited to those for attorney’s fees, costs and
other litigation expenses, including interest, and defendant shall have no further liability for any further
amounts. Electronic payment of the Settlement Amount will be made to plaintiff by payment to
Environmental Advocates' IOLTA trust account.

4. Plaintiff agrees to promptly furnish defendant with the information necessary to effectuate
payment pursuant to Paragraph 3, including but not limited to, bank name and address, wire transfer
number, ABA number, routing number, account number, name of account, and federal taxpaper
identification number. Defendant’s counsel agrees to submit all paperwork necessary to effectuate the

STIP RE SETTLEMENT
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electronic funds transfer to National Oceanic and Atmospheric Administration (“NOAA”) within
fourteen calendar days of either entry of this Stipulation onto the Court's docket, or receipt from plaintiff
of the information described in this Paragraph, whichever is later. Payment shall be made as promptly
as practicable, consistent with normal processing procedures followed by NOAA, after plaintiff provides
the necessary information for the electronic funds transfer to the undersigned Assistant United States
Attorney. Counsel for plaintiff agrees to send confirmation of the receipt of the payment to counsel for
defendant within fourteen calendar days of such payment.

5. Plaintiff hereby agrees to accept production of the responsive, nonexempt records identified by
defendant as described in Paragraph 3, and the Settlement Amount in full settlement and satisfaction of
all claims, and hereby releases and forever discharges defendant, its successors, the United States of
America, and any department, agency, or establishment of the United States, and any officers,
employees, agents, successors or assigns of such department, agency or establishment, from any and all
claims and causes of action that plaintiff asserts or could have asserted in this litigation, or which
hereafter could be asserted by reason of, or with respect to, or in connection with, or which arise out of,
the FOIA request on which this action is based or any other matter alleged in the Complaint, including
but not limited to all past, present or future claims for attorneys’ fees or costs, or litigation expenses in
connection with the above-captioned litigation. Plaintiff further specifically agrees that it may not
contest or challenge in any way (1) the adequacy of defendant’s search as described in Paragraph 3,
including, but not limited to, the agency records searched, the date range used, the method of search, or
the search terms used; or (i1) defendant’s determination to withhold any record located in the search
described Paragraph 3, in whole or in part, on the ground that it is either subject to a FOIA statutory
exemption or not responsive to plaintiff’s FOIA Request.

6. This Stipulation shall not constitute an admission of liability or fault on the part of the defendant
or the United States or their agents, agencies, servants, or employees, and is entered into by both parties
for the sole purpose of compromising disputed claims and avoiding the expenses and risks of further
litigation. This Stipulation shall not be construed as evidence or as an admission on the part of
defendant, the United States, its agents, servants, or employees regarding any issues of law or fact, or
regarding the truth or validity of any allegation or claim raised in this action, or as evidence or as an

STIP RE SETTLEMENT
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admission by the defendant regarding plaintiff’s entitlement to attorney’s fees, costs, or other litigation
expenses under FOIA. This Stipulation shall not be used in any manner to establish liability for fees or
costs in any other case or proceeding involving defendant.

7. This Stipulation shall be binding on and inure to the benefit of the parties hereto and their
respective successors and assigns.

8. Execution of this Stipulation by counsel for the parties shall constitute a dismissal of all claims in
this action with prejudice, effective upon entry of this stipulation onto the Court’s docket, pursuant to
Federal Rule of Civil Procedure 41(a)(1)(A)(i1).

9. The persons signing this Agreement warrant and represent that they possess full authority to bind
the persons on whose behalf they are signing to the terms of the settlement.

10. The provisions of California Civil Code Section 1542 are set forth below:

“A general release does not extend to claims which the creditor does not know or suspect to exist
in his or her favor at the time of executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.”

Plaintiff, having, been apprised of the statutory language of Civil Code Section 1542, and fully
understanding the same, nevertheless elects to waive the benefits of any and all rights it may have
pursuant to the provision of that statute and any similar provision of federal law. Plaintiff understands
that, if the facts concerning plaintiff’s claim and the liability of the government for damages pertaining
thereto are found hereinafter to be other than or different from the facts now believed by it to be true, the
Stipulation shall be and remain effective notwithstanding such material difference.

11. If any withholding or income tax liability is imposed upon plaintiff or plaintiff’s counsel based
on the Settlement Amount or any other term of this Stipulation, plaintiff and plaintiff’s counsel shall be
solely responsible for paying any such determined liability from any government agency. Nothing in
this Stipulation constitutes an agreement by defendant concerning the characterization of the Settlement
Amount for the purposes of the Internal Revenue Code, Title 26 of the United States Code.

12. If any provision of this Stipulation shall be invalid, illegal, or unenforceable, the validity,
legality, and enforceability of the remaining provision shall not in any way be affected or impaired

thereby.

STIP RE SETTLEMENT
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13. This Stipulation may be pled as a full and complete defense to any action or other proceeding,
including any local, state or federal administrative action, involving any person or party which arises out
of the claims released and discharged by this Stipulation.
14. This Stipulation shall constitute the entire agreement between the parties, and it is expressly
understood and agreed that this Stipulation has been freely and voluntarily entered into by the parties
hereto. The parties further acknowledge that no warranties or representations have been made on any
subject other than as set forth in this Stipulation.
15. This Stipulation may not be altered, modified, or otherwise changed in any respect except in
writing, duly executed by all parties or their authorized representatives.
16. This Stipulation may be executed in counterparts and is effective on the date by which both
parties have executed the Stipulation.

IT IS SO STIPULATED.
DATED: July 13, 2018 Respectfully submitted,

ALEX TSE
Acting United States Attorney

/s/ Jennifer S Wang
JENNIFER S WANG
Assistant United States Attorney
Attorneys for Defendant National
Marine Fisheries Service

DATED: July 13, 2018

/s/ Patricia Linn
PATRICIA LINN
Attorney for Plaintiff Ecological
Rights Foundation

STIP RE SETTLEMENT
CASE NO. 18-CV-888 JSC
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-+ UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Stop Geoengineering Minnesota

Plaintiff

v Civil Action No. 1:17-cv-1930

U.S. Department of Commerce

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)
' U.S. Department of Commerce
1401 Constitution Avenue NW
Washington, DC 20230

A lawsuit has been filed against you.

Within 30 days after service of this summons on you (not counting the day you received it) you must
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of

Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, whose name and

address are: David A. Bahr, Bahr Law Offices, P.C.

1035 1/2 Monroe St.
Eugene, OR 97402
(541) 556-6439

~ If'you fail to respond, judgment by default may be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk





UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Stop Geoengineering Minnesota

Plaintiff

V. Civil Action No. 1:17-cv-1930

u.s. Departmeht of Commerce

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant's name and address) .
U.S. Attorney General, Jefferson Sessions

950 Pennsylvania Avenue
NW, Washington, D.C. 20530-0001

A lawsuit has been filed against you.

Within 30 days after service of this summons on you (not counting the day you received it) you must
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of

Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, whose name and

address are: David A. Bahr, Bahr Law Offices, P.C.

1035 1/2 Monroe St.
Eugene, OR 97402
(541) 556-6439

If you fail to respond, judgment by default may be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk





UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Stop Geoengineering Minnesota

Plaintiff

v Civil Action No. 1:17-Cv-1930

U.S. Department of Commerce
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Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)
UNITED STATES ATTORNEY'S OFFICE FOR THE DISTRICT OF COLUMBIA
555 4th Street, NW
Washington, DC 20530

A lawsuit has been filed against you.

Within 30 days after service of this summons on you (not counting the day you received it) you must
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, whose name and

address are: David A. Bahr, Bahr Law Offices, P.C.

1035 1/2 Monroe St.
Eugene, OR 97402
(541) 556-6439

If you fail to respond, judgment by default may be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk






UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration

NATIONAL WEATHER SERVICE
1325 East-West Highway
Silver Spring, Maryland 20910-3283

AUG -~ 2 2018

Mr. Brian Gaftney
446 Old Country Road
Suite 100-310
Pacifica, CA 94044
Re: Request No. DOC-NOAA-[2017-000790]

Dear Mr. Gaftney,

This letter is in response to your Freedom of Information Act (FOIA) request which was
received by our office on March 20, 2017, in which you requested:

“...all records from January 1, 2015 to the present discussing, documenting, memorializing, or
otherwise concerning: (1) weather modification within the Weather Service Organization
Workforce Analysis; (2) the reason for adoption of the "Operations and Workforce Analysis
(OWA) Project: Charter for All Workstream Core Teams".

Of the potentially responsive records we reviewed this month, we have located 18 records that
are responsive to your request for this 7% interim release.

Although we do not consider this to be a denial of your request, you have the right to file an
administrative appeal if you are not satisfied with our response to your FOIA request. All appeals
should include a statement of the reasons why you believe the FOIA response was not
satisfactory. An appeal based on documents in this release must be received within 90 calendar
days of the date of this response letter at the following address:

Assistant General Counsel for Litigation, Employment, and Oversight
U.S. Department of Commerce

Office of General Counsel

Room 5875

14™ and Constitution Avenue, N.W.

Washington, D.C. 20230

An appeal may also be sent by e-mail to FOIA Appeals@doc.gov, by facsimile (fax) to 202-482-
2552, or by FOIAonline at https:/foiaonline.regulations.gov/foia/action/public/home#.
For your appeal to be complete, it must include the following items:
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e a copy of the original request,

® our response to your request,

e astatement explaining why the withheld records should be made available, and why the
denial of the records was in error.

e “Freedom of Information Act Appeal” must appear on your appeal letter. It should also
be written on your envelope, e-mail subject line, or your fax cover sheet.

FOIA appeals posted to the e-mail box, fax machine, FOIAonline, or Office after normal
business hours will be deemed received on the next business day. If the 90th calendar day for
submitting an appeal falls on a Saturday, Sunday or legal public holiday, an appeal received by
5:00 p.m., Eastern Time, the next business day will be deemed timely.

FOIA grants requesters the right to challenge an agency's final action in federal court. Before
doing so, an adjudication of an administrative appeal is ordinarily required.

The Office of Government Information Services (OGIS), an office created within the National
Archives and Records Administration, offers free mediation services to FOIA requesters. They
may be contacted in any of the following ways:

Office of Government Information Services
National Archives and Records Administration
Room 2510

8601 Adelphi Road

College Park, MD 20740-6001

Email: ogis@nara.gov
Phone: 301-837-1996
Fax: 301-837-0348
Toll-free: 1-877-684-6448

If you have questions regarding this correspondence please contact Melissa R. Kang at
Melissa.R.Kang@noaa.gov or by phone at 301-427-6936.

Sincerely,

Lisa Love

Director

Management and Organization Division
Office of the Chief Financial/Chief
Administrative Officer

National Weather Service






Tracking Number Type Requester Received Date Due Date
DOC-NOAA-2018-001884 Request Mr. Christopher Eaton 8/3/2018

DOC-NOAA-2018-001893 Request Mr. Scott W Clark 8/6/2018





DOC-NOAA-2018-001906 Request Sumona Majumdar 8/7/2018





Assigned To Status

DOC-NOAA - National Oceanic and Atmospheric Administration Initial Evaluation

DOC-NOAA - National Oceanic and Atmospheric Administration Submitted
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The National Marine Fisheries Service (NMFS) manages several fisheries that catch oceanic
whitetip sharks (Carcharhinus longimanus), either as bycatch or as a targeted species. These
fisheries include:

- Caribbean Gillnet

- Gulf of Mexico Coastal Migratory Pelagic Troll

- Southeastern Atlantic Coastal Migratory Pelagic Troll

- Central Western Pacific Tuna Purse Seine

- Eastern Pacific Ocean Tuna Purse Seine

- California Pelagic Longline

- Eastern Tropical Pacific Baitboat

For each of the seven above-listed fisheries, we request all records which were generated,
received, kept, and/or considered by NMFS containing, describing, and/or referencing:

1. The data sources used to estimate the bycatch or targeted catch of oceanic whitetip
sharks in each fishery;

2. Logbook data regarding the bycatch or targeted catch of oceanic whitetip sharks in each
fishery;
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3. Observer data regarding the bycatch or targeted catch of oceanic whitetip sharks in each
fishery and any associated observer reports and/or characterizations; and

4. Any other data related to oceanic whitetip shark bycatch and/or targeted catch in each
fishery.

Any documents, but not limited to, records, memos, emails, and/or reports used to
determine the Federal Flood Management Plan, with regards to the location in Long Island
New York on Erlwein Ct. Also, know as Narraskatuck Creek. Any, but not limited to, emails,
memo, permits or applications to build on the property known as 5850 Merrick Road
Massapequa, NY Nassau County Section 66, Block 137, Lots 549, 551-554, which is adjacent
to a tidal wetland Any studies, records, email, memos related to the how any flooding
would be affected by construction on 5850 Merrick Road Massapequa, NY Nassau County
Section 66, Block 137, Lots 549, 551-55, and the removal of the at minimum 15,000sq feet
of natural flood mitigation. Whether the department received any notice of possible
construction/change in zoning on 5850 Merrick Road Massapequa, NY Nassau County
Section 66, Block 137, Lots 549, 551-55 as required by the Town of Oyster Bay Zoning
ordinance that requires landowners within a 100ft radius of the property to be notified.
How does NOAA classify 5850 Merrick Road Massapequa, NY Nassau County Section 66,
Block 137, Lots 549, 551-55, is it considered marsh area? is that current state of the
property factored into the sea level rise, and flood mitigation, and any studies that
predicting the effect of developing the area and any resulting increase in flooding from the
removal of 15,000 sq ft of natural flood mitigation





All documents located in the Alaska

Regional Office related to the beluga whale stranded in Alaska’s Cook Inlet in September
2017

(known as “Tyonek”) and now housed in SeaWorld San Antonio. This includes but is not
limited

to: identification of all individuals, including third parties, involved in decisions related to
Tyonek; minutes, memos, notes, or other documents memorializing any meetings regarding
Tyonek; comments or requests received from the public regarding Tyonek, and NMFS’
response(s); and any additional documents related to NMFS’ decisions with respect to
Tyonek’s

care, releasability, and placement.
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VIA NOAA FOIA PORTAL

National Oceanic and Atmospheric Administration
Attn: FOIA Officer

Public Reference Facility (SOU1000)

1315 East-West Highway (SSMC3)

Room 9719

Silver Spring, MD 20910

Re:  Freedom of Information Act Request for Records on Oceanic Whitetip Shark Catch
in U.S. Fisheries
Dear FOIA Officer:

On behalf of Center for Biological Diversity, Earthjustice submits this request for records
pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552, and its implementing
regulations, 43 C.F.R. Part 2.

DOCUMENTS REQUESTED

The National Marine Fisheries Service (NMFS) manages several fisheries that catch oceanic
whitetip sharks (Carcharhinus longimanus), either as bycatch or as a targeted species. These
fisheries include:

Caribbean Gillnet

Gulf of Mexico Coastal Migratory Pelagic Troll
Southeastern Atlantic Coastal Migratory Pelagic Troll
Central Western Pacific Tuna Purse Seine

Eastern Pacific Ocean Tuna Purse Seine

California Pelagic Longline

Eastern Tropical Pacific Baitboat

For each of the seven above-listed fisheries, we request all records which were generated,
received, kept, and/or considered by NMFS containing, describing, and/or referencing:

1. The data sources used to estimate the bycatch or targeted catch of oceanic whitetip

sharks in each fishery;

2. Logbook data regarding the bycatch or targeted catch of oceanic whitetip sharks in

each fishery;

NORTHWEST OFFICE 705 SECOND AVENUE, SUITE 203 SEATTLE, WA 98104

T: 206.343.7340 F: 206.343.1526 NWOFFICE@EARTHJUSTICE.ORG WWW.EARTHJUSTICE.ORG
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3. Observer data regarding the bycatch or targeted catch of oceanic whitetip sharks in
each fishery and any associated observer reports and/or characterizations; and

4. Any other data related to oceanic whitetip shark bycatch and/or targeted catch in
each fishery.

This request includes, but is not limited to, any documents, writings, materials, correspondence,
internal memoranda, memoranda and correspondence with any other federal, state, or foreign
agencies or individuals, papers, emails, files, photos, maps, data, scientific studies, field
notes/reports, telephone logs, notes documenting correspondence or reports generated, received
and/or issued by NMFS relating to the record categories listed above. Pursuant to 5 U.S.C.

§ 552(a)(3)(B) we ask that these records be provided in electronic and searchable format.

To the extent that providing individualized data on fishing boats or permits would implicate
confidentiality concerns, we request that such data be produced in response to these requests in
either a redacted or an aggregated format. We also specifically exclude from this request any
reports, documents, or other documents that are currently available for public review on NMFS’s
website.

We request that responsive records be released as soon as they are available. To the extent that
some subset of the requested records is readily available, such as those for a given fishery or one
of the listed categories of records for a given fishery (or fisheries), we would be happy to receive
them while NMFS processes other records. Insofar as NMFS may choose to process each
fishery separately, we request that it prioritize documents from the Central Western Pacific and
Eastern Pacific Tuna Purse Seine fisheries.

REQUESTING ORGANIZATION

This request is made on behalf of the Center for Biological Diversity (Center). The Center is a
501(c)(3) nonprofit organization that works to secure a future for all species hovering on the
brink of extinction through science, law, and creative media, and to fulfill the continuing
educational goals of its membership and the general public in the process.

FEE WAIVER REQUESTED

The Center requests a waiver of any fees associated with this request. FOIA mandates that
agencies waive or reduce search and copying fees where the disclosure is “in the public interest
because it is likely to contribute significantly to public understanding of the operations or
activities of the government and is not primarily in the commercial interest of the requester.”

5 U.S.C. § 552(a)(4)(A)(iii).
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I. Background

In 1974, Congress amended the judicial review section for fee waivers under FOIA, replacing the
“arbitrary and capricious” threshold of review, by which courts are required to grant deference to
agencies, with the more rigorous de novo review standard. See 5 U.S.C. § 552(a)(4)(A)(vii).

The reason for this change is that Congress was concerned that agencies were using search and
copying costs to prevent critical monitoring of their activities:

Indeed, experience suggests that agencies are most resistant to granting fee
waivers when they suspect that the information sought may cast them in a less
than flattering light or may lead to proposals to reform their practices. Yet that is
precisely the type of information which the FOIA is supposed to disclose, and
agencies should not be allowed to use fees as an offensive weapon against
requesters seeking access to Government information . . . .

132 Cong. Rec. S14298 (Sept. 30, 1986) (Sen. Leahy).

FOIA’s amended fee waiver provision was intended specifically to facilitate access to agency
records by citizen watchdog organizations, which utilize FOIA to monitor and mount challenges
to governmental activities. See Better Gov’t Ass 'n v. Dep’t of State, 780 F.2d 86, 93-94 (D.C.
Cir. 1986). Fee waivers are essential to such groups, which:

rely heavily and frequently on FOIA and its fee waiver provision to conduct the
investigations that are essential to the performance of certain of their primary
institutional activities — publicizing governmental choices and highlighting
possible abuses that otherwise might go undisputed and thus unchallenged. These
investigations are the necessary prerequisites to the fundamental publicizing and
mobilizing functions of these organizations. Access to information through FOIA
is vital to their organizational missions . . . .

[The fee waiver] provision was added to FOIA “in an attempt to prevent
government agencies from using high fees to discourage certain types of
requesters and requests,” in a clear reference to requests from journalists, scholars
and, most importantly for our purposes, nonprofit public interest groups.

Id. (emphasis added) (quoting Ettlinger v. FBI, 596 F. Supp. 867, 872 (D. Mass. 1984)). Thus,
one of the main goals of FOIA is to promote the active oversight roles of watchdog public
advocacy groups, organizations that actively challenge agency actions and policies.

Public interest fee waivers are to be “liberally construed in favor of waivers for noncommercial
requesters.” McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9th Cir.
1987) (quoting 132 Cong. Rec. S14298 (Sen. Leahy)). “[T]he presumption should be that
requesters in these categories are entitled to fee waivers, especially if the requesters will publish
the information or otherwise make it available to the general public.” Ettlinger, 596 F. Supp. at
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873 (quoting legislative history). An agency may not refuse a fee waiver when “there is nothing
in the agency’s refusal of a fee waiver which indicates that furnishing the information requested
cannot be considered as primarily benefiting the general public.” Id. at 874 (quoting Fitzgibbon
v. CIA, Civ. No. 76-700 (D.D.C. Jan. 10, 1977)). A fee waiver should be granted when a
nonprofit organization has “identified why they wanted the administrative record, what they
intended to do with it, to whom they planned on distributing it, and the [relevant] expertise of
their membership.” Ctr. for Biological Diversity v. Office of Mgmt. & Budget, 546 F. Supp. 2d
722,727 (N.D. Cal. 2008). “Once the FOIA requester has made a sufficiently strong showing of
meeting the public interest test of the statute, the burden, as in any FOIA proceeding, is on the
agency to justify the denial of a requested fee waiver.” Ettlinger, 596 F. Supp. at 874 (citing

5 U.S.C. § 552(a)(4)(B)).

I1. The Center Meets the Department of Commerce’s Criteria for a Full Fee Waiver.

In addition to FOIA’s statutory direction, the U.S. Department of Commerce has issued
regulations outlining factors that it considers in deciding whether a fee waiver is warranted. The
regulations state the Department should grant a fee waiver if: (1) the disclosure of the requested
information is in the public interest because it is likely to contribute significantly to public
understanding of the operations or activities of the Government; and (2) disclosure of the
information is not primarily in the commercial interest of the requestor. 15 C.F.R. § 4.11(1)(1).
The Center satisfies both of these criteria.

A. Disclosure of the Requested Information is in the Public Interest.

To determine whether a request is in the public interest, NMFS must consider four factors:

(1) whether the request concerns the operations or activities of the government; (2) whether the
disclosure will have value to the public and will likely contribute to public understanding of
government operations or activities; (3) whether the disclosure will contribute significantly to
public understanding; and (4) whether the disclosure is likely to contribute “significantly to
public understanding of the government’s operations or activities.” 15 C.F.R. § 4.11(1)(2).

i The Request Concerns Government Operations and Activities — 15 C.F.R.

§4.11()(2) )

This FOIA request seeks information relevant to NMFS’s management of oceanic whitetip shark
bycatch and targeted catch in U.S. fisheries. NMFS has recognized that catch in U.S. fisheries
has contributed to the species’ decline and remains a threat. Accordingly, the FOIA request
directly concerns the operations and activities of NMFS in managing and protecting the species,
a public resource. See 15 C.F.R. § 4.11(1)(2)(1). This request will enable the Center to evaluate
the strength of and basis for the agency’s analysis of oceanic whitetip shark catch by U.S.
fisheries and the degree to which it is a threat or requires changes in management by the agency.
The Center thus meets this factor.
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ii. The Requested Information Has Value to the Public and Will Likely
Contribute to Public Understanding of Government Operations or
Activities — 15 C.F.R. § 4.11(1)(2)(ii)

There 1s a direct connection between the requested records and NMFS’s operations and activities
in managing oceanic whitetip shark catch and bycatch. The requested records relate to the
government’s evaluation of oceanic whitetip shark bycatch and targeted catch, and its
management of fisheries in the Gulf of Mexico, Pacific Ocean, and Atlantic Ocean. Access to
these records will allow the Center to evaluate NMFS’s bycatch estimations for fisheries in these
areas. It also will allow the Center to evaluate NMFS’s estimations and management of targeted
catch of oceanic whitetip sharks in these fisheries. Consequently, the requested documents are
critical to a meaningful assessment of the agency’s actions and a thorough public understanding
of the government’s operations and activities in managing oceanic whitetip sharks and regulating
bycatch and targeted catch of the species.

The requested documents are necessary for the public to gain a complete understanding of the
government’s estimations of oceanic whitetip shark bycatch and targeted catch in certain
fisheries. This information is critical to assessing the government’s actions in protecting these
public resources. Accordingly, disclosure of the requested information will contribute
significantly to public understanding of the government’s operations and activities with respect
to these fisheries. See 15 C.F.R. § 4.11(1)(2)(i1).

The Center is a public-interest organization dedicated to protecting wildlife and the environment
by, among other mechanisms, monitoring government wildlife regulation, encouraging public
participation in government processes, and ensuring enforcement of applicable public laws. The
Center will scrutinize the scientific underpinnings of the requested records, and its analyses will
form the basis for working to address threats to oceanic whitetip sharks and educating the public.
The Center’s science and policy staff will also work with communications staff to disseminate
their analysis of the information to its members, supporters, and the general public.

iii. Disclosure of the Requested Information Will Contribute to the
Understanding of a Reasonably Broad Audience — 15 C.F.R.
§4.11(1)(2)(iii)

A broad audience of persons both in the United States and internationally is interested in the
subject of shark conservation generally and, specifically, oceanic whitetip shark conservation.
Sharks are top apex predators in marine ecosystems, and their removal from those ecosystems
can have cascading effects on other trophic levels. The killing of millions of sharks each year is
of serious concern to many people. A number of domestic and international organizations
actively work to promote shark conservation, with objectives that include ending the wasteful
and cruel practice of shark finning and reducing the excessive numbers of sharks caught
deliberately and incidentally in fisheries. The broader U.S. public has also supported legislation
banning shark fin trade at both the federal and state levels.
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A wide audience of persons is particularly interested in the protection of the oceanic whitetip
shark. For example, the United States, with public support, cosponsored a proposal to list the
species under Appendix II of CITES in both 2010 and 2013. And NMFS recently listed the
oceanic whitetip as a threatened species under the Endangered Species Act in response to a
petition from Defenders of Wildlife and after receiving public comments on the proposed rule
overwhelmingly supporting the listing.

While some of the technical reports related to the observer programs in these fisheries are
available to the public, to the best of our knowledge the remainder of the reports, data sources,
and documents requested by the Center are not. As such, their release will significantly improve
the public understanding of fishery interactions with oceanic whitetip sharks.

Disclosure of the requested records will further the understanding of the public at large of this
species and the threats it faces, and is likely to be of interest to a broad audience that supports
shark conservation. The Center has the institutional expertise to analyze and disseminate the

information contained in the requested records.

The Center is a nonprofit organization that informs, educates, and counsels the public regarding
environmental issues, policies, and laws relating to environmental issues. The Center has been
substantially involved in the activities of numerous government agencies for over 25 years. The
Center has a number of staff, including scientists, lawyers, and communications personnel with
extensive experience in shark conservation and management. Specific actions the Center has
taken to help conserve sharks have included petitioning NMFS to have the great white shark
listed under the ESA, seeking regulation of the California drift gillnet fishery to protect the
thresher shark, and moving to certify Mexico’s shark fisheries to prevent their harm to various
species of concern. The Center also submitted technical comments in support of the oceanic
whitetip shark’s listing as threatened, both at the 12-month finding and proposed listing stages.

The Center has consistently displayed its ability to disseminate information provided to it
through FOIA. In regularly granting the Center’s fee waivers, agencies have recognized:

(1) that the information requested by the Center contributes significantly to the public’s
understanding of the government’s operations or activities; (2) that the information enhances the
public’s understanding to a greater degree than currently exists; (3) that the Center possesses the
expertise to explain the requested information to the public; (4) that the Center possesses the
ability to disseminate the requested information to the general public; (5) and that the news
media recognizes the Center as an established expert in the field of imperiled species,
biodiversity, and impacts on protected species. The Center’s track record of active participation
in oversight of governmental activities and decision making, and its consistent contribution to the
public’s understanding of those activities as compared to the level of public understanding prior
to disclosure are well established.

The Center intends to use the records requested here similarly. The Center’s work appears in
more than 2,500 news stories online and in print, radio and TV per month, including regular
reporting in such important outlets as The New York Times, Washington Post, The Guardian, and
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Los Angeles Times. Many media outlets reporting on agency actions have utilized information
obtained by the Center from federal agencies, including from NMFS. In 2016, more than 2
million people visited the Center’s extensive website, viewing a total of more than 5.2 million
pages. The Center sends out more than 277 email newsletters and action alerts per year to more
than 1.5 million members and supporters. Three times a year, the Center sends printed
newsletters to more than 61,443 members. More than 259,900 people have “liked” the Center on
Facebook, and there are regular postings regarding protections of endangered and threatened
species. The Center also regularly tweets to more than 55,000 followers on Twitter. The Center
intends to use any or all of these far-reaching media outlets to share with the public information
obtained as a result of this request. Therefore, the Center has the expertise and capacity
effectively to analyze and distribute information contained in records responsive to this request
to the interested public as per the third factor under the public interest determination for fee
waiver requests. See 15 C.F.R. § 4.11(1)(2)(ii1).

iv. Disclosure Is Likely to Contribute “Significantly” to the Public
Understanding of Government Operations or Activities — 15 C.F.R.
§4.11(1)(2)(iv)

As stated above, NMFS has recognized that the oceanic whitetip shark is imperiled by catch in
U.S. fisheries. The latest data on oceanic whitetip bycatch and targeted catch in U.S. fisheries
will provide substantial and updated information on the magnitude and sources of the harm to the
species from these activities. The records will provide Center and the public with a better
understanding of these risks. And they will help the Center and the public to evaluate the degree
to which NMFS has and can further ameliorate those risks through its fisheries management. See
15 C.F.R. § 4.11(1)(2)(1v).

B. The Center Has No Commercial Interest in the Requested Records.

Access to government records, disclosure forms, and similar materials through FOIA requests is
essential to the Center’s role of educating the general public. Founded in 1994, the Center is a
501(c)(3) nonprofit conservation organization (EIN: 27-3943866) with more than 1.5 million
members and online activists dedicated to the protection of endangered and threatened species
and wild places. The Center has no commercial interest and will realize no commercial benefit
from the release of the requested records.

CONCLUSION

For the foregoing reasons, this FOIA request satisfies the statutory and regulatory requirements
for a full waiver of all search and duplication fees under 5 U.S.C. § 552(a)(4)(A)(iii) and
15 C.F.R. §4.11(1).

I request that, should this FOIA request take longer than ten days to process, you notify me of the
individualized tracking number that has been assigned to the request and information about how
I may receive information on the status of my request via telephone or Internet. I also request





August 3, 2018
Page 8

that you provide the estimated date on which you will complete action on this request, pursuant
to 5 U.S.C. § 552(a)(7).

Please contact me if you have any questions, or if I can clarify this request in any way. I can be
reached at (206) 343-7340 x1038. As provided by FOIA, 5 U.S.C. § 552(a)(6)(A), I look
forward to a response within twenty working days. Thank you in advance for your assistance.

Sincerely,
i ey
A ot

Christopher D. Eaton
Associate Attorney
Earthjustice
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ALEX G. TSE (CABN 152348)
Acting United States Attorney

SARA WINSLOW (DCBN 457643)
Chief, Civil Division

JENNIFER S WANG (CABN 233155)
Assistant United States Attorney

450 Golden Gate Avenue, Box 36055
San Francisco, California 94102-3495
Telephone: (415) 436-6967

FAX: (415) 436-6748
jennifer.s.wang@usdoj.gov

Attorneys for Defendant
NATIONAL MARINE FISHERIES SERVICE

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

ECOLOGICAL RIGHTS FOUNDATION, CASE NO. 18-cv-888 JSC
Plaintiff,
STIPULATION OF SETTLEMENT AND

V. DISMISSAL WITH PREJUDICE

)
)
)
)
)
NATIONAL MARINE FISHERIES SERVICE, )
)
Defendant. g

)

)

)

Plaintiff Ecological Rights Foundation, and defendant, National Marine Fisheries Service

(“NMFS”), hereby enter into this Stipulation of Settlement and Dismissal with Prejudice (“Stipulation”),

as follows:

WHEREAS, plaintiff filed the above-captioned action under the Freedom of Information Act

(“FOIA™), 5 U.S.C. § 552, as amended, regarding the FOIA request submitted to defendant on
December 6, 2016, DOC NOAA-2017-000257 (the “FOIA Request”);

WHEREAS, the parties wish to avoid any further litigation and controversy and to settle and

compromise fully any and all claims and issues that have been raised, or could have been raised in this

action;

STIP RE SETTLEMENT
CASE NO. 18-CV-888 JSC
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Now therefore, in consideration of the mutual promises contained in this Stipulation, and other
good and valuable consideration, receipt of which is hereby acknowledged, the parties stipulate as
follows:

1. The parties do hereby agree to settle and compromise each and every claim of any kind, whether
known or unknown, arising directly or indirectly from the acts or omissions that gave rise to the above-
captioned action under the terms and conditions set forth in this Stipulation.

2. Defendant NMFS is a component of the United States Department of Commerce (“DOC”). As
used in this Stipulation, “defendant” shall refer to DOC as well as its component, NMFS.

3. Defendant agrees to (1) conduct a search of emails sent or received by NMFS Special Agent
Donald Tanner between January 1, 2013 and December 31, 2014 for documents potentially responsive
to the FOIA Request using only the search terms listed in Exhibit A; (i1) review the potentially
responsive documents that are returned by the search described in this paragraph and produce any
responsive, nonexempt records to plaintiff; (iii) make reasonable efforts to produce any responsive,
nonexempt records located through the search described in this paragraph within 30 days of the entry of
this Stipulation onto the Court’s docket; and (iv) within 30 days of the entry of this Stipulation onto the
Court’s docket, provide to plaintiff a declaration from Agent Tanner regarding the emails deleted during
the incident referenced in paragraph 13 of the Declaration of Donald Tanner In Support of Defendant’s
Reply In Support of Motion for Summary Judgment, filed on June 22, 2018, ECF No. 33-3. Defendant
further agrees to pay the sum of Fifty Five Thousand Dollars ($55,000) (“Settlement Amount”) for
plaintiff’s reasonable attorney’s fees and costs, which sum shall be in full and final satisfaction of all
plaintiff’s rights and claims in this case, including but not limited to those for attorney’s fees, costs and
other litigation expenses, including interest, and defendant shall have no further liability for any further
amounts. Electronic payment of the Settlement Amount will be made to plaintiff by payment to
Environmental Advocates' IOLTA trust account.

4. Plaintiff agrees to promptly furnish defendant with the information necessary to effectuate
payment pursuant to Paragraph 3, including but not limited to, bank name and address, wire transfer
number, ABA number, routing number, account number, name of account, and federal taxpaper
identification number. Defendant’s counsel agrees to submit all paperwork necessary to effectuate the
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electronic funds transfer to National Oceanic and Atmospheric Administration (“NOAA”) within
fourteen calendar days of either entry of this Stipulation onto the Court's docket, or receipt from plaintiff
of the information described in this Paragraph, whichever is later. Payment shall be made as promptly
as practicable, consistent with normal processing procedures followed by NOAA, after plaintiff provides
the necessary information for the electronic funds transfer to the undersigned Assistant United States
Attorney. Counsel for plaintiff agrees to send confirmation of the receipt of the payment to counsel for
defendant within fourteen calendar days of such payment.

5. Plaintiff hereby agrees to accept production of the responsive, nonexempt records identified by
defendant as described in Paragraph 3, and the Settlement Amount in full settlement and satisfaction of
all claims, and hereby releases and forever discharges defendant, its successors, the United States of
America, and any department, agency, or establishment of the United States, and any officers,
employees, agents, successors or assigns of such department, agency or establishment, from any and all
claims and causes of action that plaintiff asserts or could have asserted in this litigation, or which
hereafter could be asserted by reason of, or with respect to, or in connection with, or which arise out of,
the FOIA request on which this action is based or any other matter alleged in the Complaint, including
but not limited to all past, present or future claims for attorneys’ fees or costs, or litigation expenses in
connection with the above-captioned litigation. Plaintiff further specifically agrees that it may not
contest or challenge in any way (1) the adequacy of defendant’s search as described in Paragraph 3,
including, but not limited to, the agency records searched, the date range used, the method of search, or
the search terms used; or (i1) defendant’s determination to withhold any record located in the search
described Paragraph 3, in whole or in part, on the ground that it is either subject to a FOIA statutory
exemption or not responsive to plaintiff’s FOIA Request.

6. This Stipulation shall not constitute an admission of liability or fault on the part of the defendant
or the United States or their agents, agencies, servants, or employees, and is entered into by both parties
for the sole purpose of compromising disputed claims and avoiding the expenses and risks of further
litigation. This Stipulation shall not be construed as evidence or as an admission on the part of
defendant, the United States, its agents, servants, or employees regarding any issues of law or fact, or
regarding the truth or validity of any allegation or claim raised in this action, or as evidence or as an
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admission by the defendant regarding plaintiff’s entitlement to attorney’s fees, costs, or other litigation
expenses under FOIA. This Stipulation shall not be used in any manner to establish liability for fees or
costs in any other case or proceeding involving defendant.

7. This Stipulation shall be binding on and inure to the benefit of the parties hereto and their
respective successors and assigns.

8. Execution of this Stipulation by counsel for the parties shall constitute a dismissal of all claims in
this action with prejudice, effective upon entry of this stipulation onto the Court’s docket, pursuant to
Federal Rule of Civil Procedure 41(a)(1)(A)(i1).

9. The persons signing this Agreement warrant and represent that they possess full authority to bind
the persons on whose behalf they are signing to the terms of the settlement.

10. The provisions of California Civil Code Section 1542 are set forth below:

“A general release does not extend to claims which the creditor does not know or suspect to exist
in his or her favor at the time of executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.”

Plaintiff, having, been apprised of the statutory language of Civil Code Section 1542, and fully
understanding the same, nevertheless elects to waive the benefits of any and all rights it may have
pursuant to the provision of that statute and any similar provision of federal law. Plaintiff understands
that, if the facts concerning plaintiff’s claim and the liability of the government for damages pertaining
thereto are found hereinafter to be other than or different from the facts now believed by it to be true, the
Stipulation shall be and remain effective notwithstanding such material difference.

11. If any withholding or income tax liability is imposed upon plaintiff or plaintiff’s counsel based
on the Settlement Amount or any other term of this Stipulation, plaintiff and plaintiff’s counsel shall be
solely responsible for paying any such determined liability from any government agency. Nothing in
this Stipulation constitutes an agreement by defendant concerning the characterization of the Settlement
Amount for the purposes of the Internal Revenue Code, Title 26 of the United States Code.

12. If any provision of this Stipulation shall be invalid, illegal, or unenforceable, the validity,
legality, and enforceability of the remaining provision shall not in any way be affected or impaired

thereby.
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13. This Stipulation may be pled as a full and complete defense to any action or other proceeding,
including any local, state or federal administrative action, involving any person or party which arises out
of the claims released and discharged by this Stipulation.
14. This Stipulation shall constitute the entire agreement between the parties, and it is expressly
understood and agreed that this Stipulation has been freely and voluntarily entered into by the parties
hereto. The parties further acknowledge that no warranties or representations have been made on any
subject other than as set forth in this Stipulation.
15. This Stipulation may not be altered, modified, or otherwise changed in any respect except in
writing, duly executed by all parties or their authorized representatives.
16. This Stipulation may be executed in counterparts and is effective on the date by which both
parties have executed the Stipulation.

IT IS SO STIPULATED.
DATED: July 13, 2018 Respectfully submitted,

ALEX TSE
Acting United States Attorney

/s/ Jennifer S Wang
JENNIFER S WANG
Assistant United States Attorney
Attorneys for Defendant National
Marine Fisheries Service

DATED: July 13, 2018

/s/ Patricia Linn
PATRICIA LINN
Attorney for Plaintiff Ecological
Rights Foundation
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U.S. Department of Commerce Privacy Threshold Analysis

NOAA/NOAA Environmental Security Computing Center (NESCC)

Unique Project Identifier: NOAA0520

Introduction: This Privacy Threshold Analysis (PTA) is a questionnaire to assist with
determining if a Privacy Impact Assessment (PIA) is necessary for this IT system. This PTA is
primarily based from the Office of Management and Budget (OMB) privacy guidance and the
Department of Commerce (DOC) IT security/privacy policy. If questions arise or further
guidance is needed in order to complete this PTA, please contact your Bureau Chief Privacy
Officer (BCPO).

Description of the information system and its purpose: NESCC SCADA integrated
information system (NOAAO0520 or “0520”) is a general facility support system which provides
multiple environmental and physical access control resources to the NOAA Environmental
Security Computing Center facility (“NESCC”) and multiple NOAA programs. NOAA0520
system is a supervisory control and data acquisition (SCADA) system which monitors the
facility’s environment controls and physical access control points. The NESCC facilities
primary function is to provide co-location resources and services, including common physical
and environmental controls, to the various NOAA programs that reside in the building. The
tenants within the NESCC facility include:

NOAA Research and Development High Performance Computing System (R&D HPCS);
NOAA Cyber Security Division (CSD);

One (1) NOAA Leadership COOP site;

Bureau of Industry and Standards (BIS)

NESDIS (JPSS)

Information Technology Center (ITC)

7. NOAA Service Delivery Division (SDD)

S v kA W=

NOAAO0520 is under the Department of Commerce, National Oceanic and Atmospheric
Administration, Office of the Chief Information Officer (DOC/NOAA/OCIO). It is located
Fairmont, West Virginia inside a leased facility designed to support multiple mission
requirements for NOAA assisting in high availability and redundancy with high environmental
and physical capabilities. As a leased facility, NOAAO0520 shares office and computer space with
all tenants listed above.

PII consists of information provided for building and restricted area access, including video data.
PII inside of the NOAA0520 system boundary is only accessible by Federal employees and
NOAAO0520 support contractors for the determination of access and badge coding.
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Questionnaire:

1.

What is the status of this information system?

This is a new information system. Continue to answer questions and complete certification.
This is an existing information system with changes that create new privacy risks.

Complete chart below, continue to answer questions, and complete certification.

Changes That Create New Privacy Risks (CTCNPR)

a. Conversions d. Significant Merging g. New Interagency Uses

b. Anonymous to Non- e. New Public Access h. Internal Flow or
Anonymous Collection

c. Significant System f. Commercial Sources i. Alteration in Character
Management Changes of Data

j. Other changes that create new privacy risks (specify):

This is an existing information system in which changes do not create new privacy
risks, and there is not a SAOP approved Privacy Impact Assessment. Continue o answer
questions and complete certification.

X  This is an existing information system in which changes do not create new privacy
risks, and there is a SAOP approved Privacy Impact Assessment (version 01-2015 or
later). Skip questions and complete certification.

Is the IT system or its information used to support any activity which may raise privacy
concerns?

NIST Special Publication 800-53 Revision 4, Appendix J, states “Organizations may also engage in activities that do not involve the
collection and use of PII, but may nevertheless raise privacy concerns and associated risk. The privacy controls are equally applicable to
those activities and can be used to analyze the privacy risk and mitigate such risk when necessary.” Examples include, but are not limited
to, audio recordings, video surveillance, building entry readers, and electronic purchase transactions.

Yes. Please describe the activities which may raise privacy concerns.

X No
Does the IT system collect, maintain, or disseminate business identifiable information (BII)?

As per DOC Privacy Policy: “For the purpose of this policy, business identifiable information consists of (a) information that is defined in
the Freedom of Information Act (FOIA) as "trade secrets and commercial or financial information obtained from a person [that is]
privileged or confidential." (5 U.S.C.552(b)(4)). This information is exempt from automatic release under the (b)(4) FOIA exemption.
"Commercial" is not confined to records that reveal basic commercial operations" but includes any records [or information] in which the
submitter has a commercial interest" and can include information submitted by a nonprofit entity, or (b) commercial or other information
that, although it may not be exempt from release under FOIA, is exempt from disclosure by law (e.g., 13 U.S.C.).”

Yes, the IT system collects, maintains, or disseminates BII about: (Check all that
apply.)

Companies
Other business entities

X No, this IT system does not collect any BII.
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4. Personally Identifiable Information
4a. Does the IT system collect, maintain, or disseminate personally identifiable information
(PII)?

As per OMB 07-16, Footnote 1: “The term ‘personally identifiable information” refers to information which can be used to distinguish or
trace an individual’s identity, such as their name, social security number, biometric records, etc... alone, or when combined with other

personal or identifying information which is linked or linkable to a specific individual, such as date and place of birth, mother’s maiden
name, etc...”

X Yes, the IT system collects, maintains, or disseminates PII about: (Check all that
apply.)
X DOC employees
X Contractors working on behalf of DOC
Members of the public

No, this IT system does not collect any PII.
If the answer is “yes” to question 4a, please respond to the following questions.
4b. Does the IT system collect, maintain, or disseminate PII other than user ID?
X Yes, the IT system collects, maintains, or disseminates PII other than user ID.

No, the user ID is the only PII collected, maintained, or disseminated by the IT
system.
4c. Will the purpose for which the PII is collected, stored, used, processed, disclosed, or
disseminated (context of use) cause the assignment of a higher PII confidentiality impact
level?

Examples of context of use include, but are not limited to, law enforcement investigations, administration of benefits, contagious disease
treatments, etc.

Yes, the context of use will cause the assignment of a higher PII confidentiality
impact level.

X No, the context of use will not cause the assignment of a higher PII confidentiality
impact level.

If any of the answers to questions 2, 3, 4b, and/or 4c are “Yes,” a Privacy Impact Assessment (PIA)
must be completed for the IT system. This PTA and the approved PIA must be a part of the IT system’s
Assessment and Authorization Package.
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CERTIFICATION

X Icertify the criteria implied by one or more of the questions above apply to the NOAA
Environmental Security Computing Center (NESCC) and as a consequence of this applicability,
I will perform and document a PIA for this IT system.

I certify the criteria implied by the questions above do not apply to the NOAA
Environmental Security Computing Center (NESCC) and as a consequence of this non-
applicability, a PIA for this IT system is not necessary.

Name of Information System Security Officer (ISSO) or System Owner (SO):
Justin May (ISSO)

MAY.JUSTIN.NATHA 2018.08.08 10:04:37

00 08 Aug 18
Signature of ISSO or SO: NIEL.1039635980 -06'00 Date: 9
Name of Information Technology Security Officer (ITSO):
Jean Apedo
ROGERS.WILLIAM.GUY gggagé;i.%cﬁ_dLmlM.GUYj520768811 8 Aug 2018
Signature of ITSO: 1520768811 Date: 2018.08.13 07:21:58 -04'00" Date:

Name of Authorizing Official (AO):

Douglas Perry

PERRY.DOUGLAS.A.13658472 Digitally signed by
PERRY.DOUGLAS.A.1365847270

Signature of AO: /0 Date: 2018.08.14 07:Bitd:-04'00'

Name of Bureau Chief Privacy Officer (BCPO):
Mark Graff

Signature of BCPO: Date:




Signature of ISSO or SO

Date

Signature of ITSO

Date

Signature of AO

Date

Signature of BCPO

Date
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U.S. Department of Commerce Privacy Threshold Analysis

NOAA/NOAA Environmental Security Computing Center (NESCC)

Unique Project Identifier: NOAA0520

Introduction: This Privacy Threshold Analysis (PTA) is a questionnaire to assist with
determining if a Privacy Impact Assessment (PIA) is necessary for this IT system. This PTA is
primarily based from the Office of Management and Budget (OMB) privacy guidance and the
Department of Commerce (DOC) IT security/privacy policy. If questions arise or further
guidance is needed in order to complete this PTA, please contact your Bureau Chief Privacy
Officer (BCPO).

Description of the information system and its purpose: NESCC SCADA integrated
information system (NOAAO0520 or “0520”) is a general facility support system which provides
multiple environmental and physical access control resources to the NOAA Environmental
Security Computing Center facility (“NESCC”) and multiple NOAA programs. NOAA0520
system is a supervisory control and data acquisition (SCADA) system which monitors the
facility’s environment controls and physical access control points. The NESCC facilities
primary function is to provide co-location resources and services, including common physical
and environmental controls, to the various NOAA programs that reside in the building. The
tenants within the NESCC facility include:

NOAA Research and Development High Performance Computing System (R&D HPCS);
NOAA Cyber Security Division (CSD);

One (1) NOAA Leadership COOP site;

Bureau of Industry and Standards (BIS)

NESDIS (JPSS)

Information Technology Center (ITC)

7. NOAA Service Delivery Division (SDD)

S v kA W=

NOAAO0520 is under the Department of Commerce, National Oceanic and Atmospheric
Administration, Office of the Chief Information Officer (DOC/NOAA/OCIO). It is located
Fairmont, West Virginia inside a leased facility designed to support multiple mission
requirements for NOAA assisting in high availability and redundancy with high environmental
and physical capabilities. As a leased facility, NOAAO0520 shares office and computer space with
all tenants listed above.

PII consists of information provided for building and restricted area access, including video data.
PII inside of the NOAA0520 system boundary is only accessible by Federal employees and
NOAAO0520 support contractors for the determination of access and badge coding.
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Questionnaire:

1.

What is the status of this information system?

This is a new information system. Continue to answer questions and complete certification.
This is an existing information system with changes that create new privacy risks.

Complete chart below, continue to answer questions, and complete certification.

Changes That Create New Privacy Risks (CTCNPR)

a. Conversions d. Significant Merging g. New Interagency Uses

b. Anonymous to Non- e. New Public Access h. Internal Flow or
Anonymous Collection

c. Significant System f. Commercial Sources i. Alteration in Character
Management Changes of Data

j. Other changes that create new privacy risks (specify):

This is an existing information system in which changes do not create new privacy
risks, and there is not a SAOP approved Privacy Impact Assessment. Continue o answer
questions and complete certification.

X  This is an existing information system in which changes do not create new privacy
risks, and there is a SAOP approved Privacy Impact Assessment (version 01-2015 or
later). Skip questions and complete certification.

Is the IT system or its information used to support any activity which may raise privacy
concerns?

NIST Special Publication 800-53 Revision 4, Appendix J, states “Organizations may also engage in activities that do not involve the
collection and use of PII, but may nevertheless raise privacy concerns and associated risk. The privacy controls are equally applicable to
those activities and can be used to analyze the privacy risk and mitigate such risk when necessary.” Examples include, but are not limited
to, audio recordings, video surveillance, building entry readers, and electronic purchase transactions.

Yes. Please describe the activities which may raise privacy concerns.

X No
Does the IT system collect, maintain, or disseminate business identifiable information (BII)?

As per DOC Privacy Policy: “For the purpose of this policy, business identifiable information consists of (a) information that is defined in
the Freedom of Information Act (FOIA) as "trade secrets and commercial or financial information obtained from a person [that is]
privileged or confidential." (5 U.S.C.552(b)(4)). This information is exempt from automatic release under the (b)(4) FOIA exemption.
"Commercial" is not confined to records that reveal basic commercial operations" but includes any records [or information] in which the
submitter has a commercial interest" and can include information submitted by a nonprofit entity, or (b) commercial or other information
that, although it may not be exempt from release under FOIA, is exempt from disclosure by law (e.g., 13 U.S.C.).”

Yes, the IT system collects, maintains, or disseminates BII about: (Check all that
apply.)

Companies
Other business entities

X No, this IT system does not collect any BII.
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4. Personally Identifiable Information
4a. Does the IT system collect, maintain, or disseminate personally identifiable information
(PII)?

As per OMB 07-16, Footnote 1: “The term ‘personally identifiable information” refers to information which can be used to distinguish or
trace an individual’s identity, such as their name, social security number, biometric records, etc... alone, or when combined with other

personal or identifying information which is linked or linkable to a specific individual, such as date and place of birth, mother’s maiden
name, etc...”

X Yes, the IT system collects, maintains, or disseminates PII about: (Check all that
apply.)
X DOC employees
X Contractors working on behalf of DOC
Members of the public

No, this IT system does not collect any PII.
If the answer is “yes” to question 4a, please respond to the following questions.
4b. Does the IT system collect, maintain, or disseminate PII other than user ID?
X Yes, the IT system collects, maintains, or disseminates PII other than user ID.

No, the user ID is the only PII collected, maintained, or disseminated by the IT
system.
4c. Will the purpose for which the PII is collected, stored, used, processed, disclosed, or
disseminated (context of use) cause the assignment of a higher PII confidentiality impact
level?

Examples of context of use include, but are not limited to, law enforcement investigations, administration of benefits, contagious disease
treatments, etc.

Yes, the context of use will cause the assignment of a higher PII confidentiality
impact level.

X No, the context of use will not cause the assignment of a higher PII confidentiality
impact level.

If any of the answers to questions 2, 3, 4b, and/or 4c are “Yes,” a Privacy Impact Assessment (PIA)
must be completed for the IT system. This PTA and the approved PIA must be a part of the IT system’s
Assessment and Authorization Package.
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CERTIFICATION

X Icertify the criteria implied by one or more of the questions above apply to the NOAA
Environmental Security Computing Center (NESCC) and as a consequence of this applicability,
I will perform and document a PIA for this IT system.

I certify the criteria implied by the questions above do not apply to the NOAA
Environmental Security Computing Center (NESCC) and as a consequence of this non-
applicability, a PIA for this IT system is not necessary.

Name of Information System Security Officer (ISSO) or System Owner (SO):
Justin May (ISSO)

MAY.JUSTIN.NATHA 2018.08.08 10:04:37

00 08 Aug 18
Signature of ISSO or SO: NIEL.1039635980 -06'00 Date: 9
Name of Information Technology Security Officer (ITSO):
Jean Apedo
ROGERS.WILLIAM.GUY gggagé;i.%cﬁ_dLmlM.GUYj520768811 8 Aug 2018
Signature of ITSO: 1520768811 Date: 2018.08.13 07:21:58 -04'00" Date:

Name of Authorizing Official (AO):

Douglas Perry

PERRY.DOUGLAS.A.13658472 Digitally signed by
PERRY.DOUGLAS.A.1365847270

Signature of AO: /0 Date: 2018.08.14 07:Bitd:-04'00'

Name of Bureau Chief Privacy Officer (BCPO):
Mark Graff

Signature of BCPO: Date:




Signature of ISSO or SO

Date

Signature of ITSO

Date

Signature of AO

Date

Signature of BCPO

Date
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U.S. Department of Commerce Privacy Threshold Analysis

NOAA/NOAA Environmental Security Computing Center (NESCC)

Unique Project Identifier: NOAA0520

Introduction: This Privacy Threshold Analysis (PTA) is a questionnaire to assist with
determining if a Privacy Impact Assessment (PIA) is necessary for this IT system. This PTA is
primarily based from the Office of Management and Budget (OMB) privacy guidance and the
Department of Commerce (DOC) IT security/privacy policy. If questions arise or further
guidance is needed in order to complete this PTA, please contact your Bureau Chief Privacy
Officer (BCPO).

Description of the information system and its purpose: NESCC SCADA integrated
information system (NOAAO0520 or “0520”) is a general facility support system which provides
multiple environmental and physical access control resources to the NOAA Environmental
Security Computing Center facility (“NESCC”) and multiple NOAA programs. NOAA0520
system is a supervisory control and data acquisition (SCADA) system which monitors the
facility’s environment controls and physical access control points. The NESCC facilities
primary function is to provide co-location resources and services, including common physical
and environmental controls, to the various NOAA programs that reside in the building. The
tenants within the NESCC facility include:

NOAA Research and Development High Performance Computing System (R&D HPCS);
NOAA Cyber Security Division (CSD);

One (1) NOAA Leadership COOP site;

Bureau of Industry and Standards (BIS)

NESDIS (JPSS)

Information Technology Center (ITC)

7. NOAA Service Delivery Division (SDD)

S v kA W=

NOAAO0520 is under the Department of Commerce, National Oceanic and Atmospheric
Administration, Office of the Chief Information Officer (DOC/NOAA/OCIO). It is located
Fairmont, West Virginia inside a leased facility designed to support multiple mission
requirements for NOAA assisting in high availability and redundancy with high environmental
and physical capabilities. As a leased facility, NOAAO0520 shares office and computer space with
all tenants listed above.

PII consists of information provided for building and restricted area access, including video data.
PII inside of the NOAA0520 system boundary is only accessible by Federal employees and
NOAAO0520 support contractors for the determination of access and badge coding.
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Questionnaire:

1.

What is the status of this information system?

This is a new information system. Continue to answer questions and complete certification.
This is an existing information system with changes that create new privacy risks.

Complete chart below, continue to answer questions, and complete certification.

Changes That Create New Privacy Risks (CTCNPR)

a. Conversions d. Significant Merging g. New Interagency Uses

b. Anonymous to Non- e. New Public Access h. Internal Flow or
Anonymous Collection

c. Significant System f. Commercial Sources i. Alteration in Character
Management Changes of Data

j. Other changes that create new privacy risks (specify):

This is an existing information system in which changes do not create new privacy
risks, and there is not a SAOP approved Privacy Impact Assessment. Continue o answer
questions and complete certification.

X  This is an existing information system in which changes do not create new privacy
risks, and there is a SAOP approved Privacy Impact Assessment (version 01-2015 or
later). Skip questions and complete certification.

Is the IT system or its information used to support any activity which may raise privacy
concerns?

NIST Special Publication 800-53 Revision 4, Appendix J, states “Organizations may also engage in activities that do not involve the
collection and use of PII, but may nevertheless raise privacy concerns and associated risk. The privacy controls are equally applicable to
those activities and can be used to analyze the privacy risk and mitigate such risk when necessary.” Examples include, but are not limited
to, audio recordings, video surveillance, building entry readers, and electronic purchase transactions.

Yes. Please describe the activities which may raise privacy concerns.

X No
Does the IT system collect, maintain, or disseminate business identifiable information (BII)?

As per DOC Privacy Policy: “For the purpose of this policy, business identifiable information consists of (a) information that is defined in
the Freedom of Information Act (FOIA) as "trade secrets and commercial or financial information obtained from a person [that is]
privileged or confidential." (5 U.S.C.552(b)(4)). This information is exempt from automatic release under the (b)(4) FOIA exemption.
"Commercial" is not confined to records that reveal basic commercial operations" but includes any records [or information] in which the
submitter has a commercial interest" and can include information submitted by a nonprofit entity, or (b) commercial or other information
that, although it may not be exempt from release under FOIA, is exempt from disclosure by law (e.g., 13 U.S.C.).”

Yes, the IT system collects, maintains, or disseminates BII about: (Check all that
apply.)

Companies
Other business entities

X No, this IT system does not collect any BII.





Version Number: 01-2017

4. Personally Identifiable Information
4a. Does the IT system collect, maintain, or disseminate personally identifiable information
(PII)?

As per OMB 07-16, Footnote 1: “The term ‘personally identifiable information” refers to information which can be used to distinguish or
trace an individual’s identity, such as their name, social security number, biometric records, etc... alone, or when combined with other

personal or identifying information which is linked or linkable to a specific individual, such as date and place of birth, mother’s maiden
name, etc...”

X Yes, the IT system collects, maintains, or disseminates PII about: (Check all that
apply.)
X DOC employees
X Contractors working on behalf of DOC
Members of the public

No, this IT system does not collect any PII.
If the answer is “yes” to question 4a, please respond to the following questions.
4b. Does the IT system collect, maintain, or disseminate PII other than user ID?
X Yes, the IT system collects, maintains, or disseminates PII other than user ID.

No, the user ID is the only PII collected, maintained, or disseminated by the IT
system.
4c. Will the purpose for which the PII is collected, stored, used, processed, disclosed, or
disseminated (context of use) cause the assignment of a higher PII confidentiality impact
level?

Examples of context of use include, but are not limited to, law enforcement investigations, administration of benefits, contagious disease
treatments, etc.

Yes, the context of use will cause the assignment of a higher PII confidentiality
impact level.

X No, the context of use will not cause the assignment of a higher PII confidentiality
impact level.

If any of the answers to questions 2, 3, 4b, and/or 4c are “Yes,” a Privacy Impact Assessment (PIA)
must be completed for the IT system. This PTA and the approved PIA must be a part of the IT system’s
Assessment and Authorization Package.





Version Number: 01-2017

CERTIFICATION

X Icertify the criteria implied by one or more of the questions above apply to the NOAA
Environmental Security Computing Center (NESCC) and as a consequence of this applicability,
I will perform and document a PIA for this IT system.

I certify the criteria implied by the questions above do not apply to the NOAA
Environmental Security Computing Center (NESCC) and as a consequence of this non-
applicability, a PIA for this IT system is not necessary.

Name of Information System Security Officer (ISSO) or System Owner (SO):
Justin May (ISSO)

MAY.JUSTIN.NATHA 2018.08.08 10:04:37

00 08 Aug 18
Signature of ISSO or SO: NIEL.1039635980 -06'00 Date: 9
Name of Information Technology Security Officer (ITSO):
Jean Apedo
ROGERS.WILLIAM.GUY gggagé;i.%cﬁ_dLmlM.GUYj520768811 8 Aug 2018
Signature of ITSO: 1520768811 Date: 2018.08.13 07:21:58 -04'00" Date:

Name of Authorizing Official (AO):

Douglas Perry

PERRY.DOUGLAS.A.13658472 Digitally signed by
PERRY.DOUGLAS.A.1365847270

Signature of AO: /0 Date: 2018.08.14 07:Bitd:-04'00'

Name of Bureau Chief Privacy Officer (BCPO):
Mark Graff

GRAFF.MARK.HYRUM.1 gyt e cnucr s o
ou=0OTHER, cn=GRAFF.MARK.HYRUM.1514447892

Signature Of BCPO 51 4447892 Date: 2018.08.14 12:18:53 -04'00' Date:
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Signature of ITSO
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Signature of AO
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Signature of BCPO
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TOP NEWS

SEC Rejects 9 Proposed Bitcoin Exchange-Traded Funds

The U.S. Securities and Exchange Commission rejected applications for
nine separate bitcoin-based exchange-traded funds on Wednesday, once
again thwarting an attempt to build an ETF product based upon the volatile
cryptocurrency. Read full article »

Ga. Voters Fight State Opposition To Paper Ballot Switch

Avoting integrity group and several Georgia residents have doubled down
on their bids to force the state to replace its allegedly insecure and
unreliable electronic voting system with paper ballots, telling a federal court
that the relief they request can and must be implemented before upcoming
elections. Read full article »

Feature
What To Watch As Privacy Shield Data Pact Scrutiny Heats Up

The Privacy Shield data transfer mechanism will soon face its latest and
potentially most serious test as European Union and U.S. officials gear up
to review the pact for a second time, and experts predict that its continued
viability is likely to hinge on how much weight EU policymakers choose to
give to competing input from their U.S. counterparts and EU lawmakers.
Read full article »

Atty Admits Cyberstalking Woman With Email, Blog Threats

Alawyer who was jailed in June on allegations of a long campaign of
harassment targeting a woman he briefly dated admitted to a count of
cyberstalking on Wednesday, telling a federal judge in Manhattan that he
"very much" knew his threatening emails and blog posts were illegal.
Read full article »

DOD Detainee Photos Exempt From FOIA, 2nd Circ. Says

The U.S. Department of Defense adequately supported its finding that
certain photographs of military detainees taken at facilities in Iraq and
Afghanistan are exempt from disclosure under the Freedom of Information
Act for security reasons, the Second Circuit has ruled, reversing a district
court's decision. Read full article »

POLICY & REGULATION

CTIA Unveils Internet Of Things Cybersecurity Certification

Law360 Pro Say Podcast

)
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Wireless industry trade association CTIA announced the

creation Tuesday of a new certification program to sign off on the
cybersecurity in cellular-connected devices that are part of the so-called
internet of things. Read full article »

Firms Must Embrace Ongoing Training To Thwart Cyberattacks

Maintaining security is a process that businesses must continually cultivate
and reevaluate as law firms and companies of all sizes face unprecedented
challenges from cyberattacks, a group of panelists said Wednesday during
an American Bar Association webinar. Read full article »

LITIGATION

Debt Collector Must Face Claim Over Voicemail, 3rd Circ. Says

The Third Circuit on Wednesday revived a putative class action alleging a
debt collector violated federal law when it didn’t use its actual corporate
name in a voicemail, reasoning in a precedential decision that the use of an
alternative business moniker was enough to support a Fair Debt Collection
Practices Act allegation. Read full article »

Men's Wearhouse Agrees To Settle Robotext Suit For $1.8M

Men’s Wearhouse Inc. has agreed to pay $1.8 million to settle class action
allegations that it violated the Telephone Consumer Protection Act by
texting customers too many advertisements, according to a bid for
settlement approval filed in California federal court Tuesday.

Read full article »

Chase Says Landry's Atty Can’t Be A Witness In $20M Suit

JPMorgan Chase's payment processing arm Paymentech told a Texas
federal judge that a Ropes & Gray attorney for Landry’s Inc. is violating
state ethics rules by trying to act as both an advocate and a witness in a
$20 million breach of contract lawsuit, saying the attorney’s declaration in a
summary judgment motion should be stricken. Read full article »

Kanye Fans Seek Cert. In Suit Over Tidal Release Tweet

A group of Kanye West fans who claim they were tricked into subscribing to
the Tidal music service and relinquishing personal information have asked a
New York federal judge to certify them as a class, arguing they were all
subject to the same lie in one of the rapper’s tweets. Read full article »

PEOPLE

Blockchain Developer Hires Clifford Chance Finance Partner

A Cayman Island-based blockchain developer has announced that it will be
snapping up a finance partner from Clifford Chance LLP’s London office to
head its legal, regulatory and compliance activities. Read full article »

EXPERT ANALYSIS

Clarity On Overlapping Background Check Laws In Calif.

On Monday, in Connor v. First Student, the California Supreme Court found
the state’s Investigative Consumer Reporting Agencies Act was not
unconstitutionally vague as applied to employer background checks,
despite overlap with the Consumer Credit Reporting Agencies Act. As a
result, consumer reporting agencies should carefully review their products
to assure compliance, say attorneys with Troutman Sanders LLP.

Read full article »
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Feature
Cohen Plea Brings Kavanaugh'’s Indictment Views To The Fore

Michael Cohen's courtroom accusation Tuesday that President Donald
Trump directed him to break federal campaign finance law has put renewed
attention on U.S. Supreme Court nominee Brett Kavanaugh's suggestion
that a sitting president can't be indicted. Read full article »

Analysis
Cohen Guilty Pleas Bode Poorly For Trump Privilege Stance

Michael Cohen’s admissions that he broke federal tax and campaign
finance laws — and his direct implication of his former client, Donald Trump,
in two of those crimes — will severely restrict the president’s ability moving
forward to argue that related communications with Cohen are shielded by
attorney-client privilege, experts say. Read full article »

Federal Bench Nominees Duck Questions On Roe, Immigration

Nominees for the federal bench, including a candidate for the Eighth
Circuit, punted on questions related to loaded political issues at a Senate
Judiciary Committee hearing Wednesday morning, as senators grilled them
on their positions on fraught topics such as immigration and abortion rights.
Read full article »

Morgan Lewis Continues IP Expansion, Adds 9-Partner Team

Morgan Lewis & Bockius LLP has added a nine-partner intellectual property
team focused on patent prosecution and litigation from McDermott Will &
Emery in Orange County, California, the firm announced Wednesday.

Read full article »

BigLaw Innovators Tell How To Beat The Status Quo

BigLaw change-makers from Troutman Sanders LLP, Orrick Herrington &
Sutcliffe LLP, Littler Mendelson PC and Freshfields Bruckhaus Deringer LLP
took the stage Wednesday at a legal technology conference in Maryland to
share stories about how they were able to shake things up in an industry
not known for embracing risk. Read full article »

Ex-ABA Employee Accused Of Stealing $1.3M In Cellphones

Aformer American Bar Association finance administrator has been arrested
on felony theft charges alleging she stole nearly 2,000 cellphones and 10
iPads worth nearly $1.3 million that she ordered in the name of the
association during an eight-year period, according to a filing by prosecutors.
Read full article »

Reed Smith Atty's Widow Loses $3M GSK Verdict On Appeal

The Seventh Circuit ruled in favor of GlaxoSmithKline on Wednesday in the
drug company's appeal of a $3 million jury award to the widow of a Reed
Smith LLP partner who committed suicide while taking a generic version of
Paxil, saying federal law barred the pharmaceutical company from adding a
warning about the risk of suicide in adults. Read full article »

Interview

Law Firm Leaders: DLA Piper's Roger Meltzer

Roger Meltzer has served as global co-chair of DLA Piper for the past three
years, before which he served as its co-chair of the Americas for two years.
During that time, the law firm added six offices and nearly 200 attorneys,
and increased its annual revenue by $150 million. Read full article »
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National Oceanic and Atmospheric Administration
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Stares of ¥
Joseph Sullivan
Law Office PLLC
4005 2011' Ave W, Suite 221
Seattle, WA gg199

Re: FOIA Request DOC-NOAA-2017-0001730

SEP 21201

Dear Mr. Sullivan:

This letter is in response to your Freedom of Information Act (FOIA) request which was received
by our office on August 22, 2017, in which you requested:

“1) All correspondence to or from Glenn Merrill, Assistant Regional Administrator for
the

Alaska Region of NMFS, from January 1, 2016 through the present relating to (a) the
interpretation and application of the arbitration system standards set forth at 50
C.F.R. §680.20(g) and/or (b) the Alaska state minimum wage increase approved by
voters in November 2014.

For purposes of this request, the term "correspondence” includes without limitation
all emails, text messages, social media messages, voice mails, facsimiles and
letters, regardless of whether sent from or received on government or personal
devices or transmitted through some other means.”

We have located 146 records responsive to your request. An index is provided for your
convenience. A summary follows:

e 139 records are being released to you in their entirety.

e 6 records released in part under exemption 5 U.S.C. § 552 (b)(5), which exempts from
disclosure inter-agency or intra-agency memorandums or letters which would not be
available by law to a party other than an agency in litigation with the agency. The
records contain deliberations and legal advice between NMFS staff and attorneys.

e 1 record is released in part under exemption 5 U.S.C. § 552 (b)(6), which exempts
personnel and medical files and similar files when the disclosure of such information
would constitute a clearly unwarranted invasion of personal privacy. The records contain
personal medical information that would not be available to the public at large.

In your request, you agreed to pay up to $1000.00. Under 15 C.F.R. § 4.11(c)(1)(i) (2012),
you fall under the “Commercial Requester” category. Your chargeable fees for this FOIA
are for search, review, and duplication. You will be notified via FOlAonline regarding the
$154.00 applicable fees for processing this request.
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Your request is now complete.

You have the right to file an administrative appeal if you are not satisfied with our response to
your FOIA request. All appeals should include a statement of the reasons why you believe the
FOIA response was not satisfactory. An appeal based on documents in this release must be
received within 90 calendar days of the date of this response letter at the following address:

Assistant General Counsel for Litigation, Employment, and Oversight
U.S. Department of Commerce

Office of General Counsel

Room 5875

14" and Constitution Avenue, N.W.

Washington, D.C. 20230

An appeal may also be sent by e-mail to FOIAAppeals@doc.gov, by facsimile (fax) to 202-482-
2552, or by FOlAonline at https://foiaonline.regulations.gov/foia/action/public’/home#.

For your appeal to be complete, it must include the following items:

a copy of the original request,
our response to your request,
a statement explaining why the withheld records should be made available, and why the
denial of the records was in error.

e ‘“Freedom of Information Act Appeal” must appear on your appeal letter. It should also be
written on your envelope, e-mail subject line, or your fax cover sheet.

FOIA appeals posted to the e-mail box, fax machine, FOlAonline, or Office after normal
business hours will be deemed received on the next business day. If the 90th calendar day for
submitting an appeal falls on a Saturday, Sunday or legal public holiday, an appeal received by
5:00 p.m., Eastern Time, the next business day will be deemed timely.

FOIA grants requesters the right to challenge an agency's final action in federal court. Before
doing so, an adjudication of an administrative appeal is ordinarily required.

The Office of Government Information Services (OGIS), an office created within the National
Archives and Records Administration, offers free mediation services to FOIA requesters. They
may be contacted in any of the following ways:

Office of Government Information Services
National Archives and Records Administration
Room 2510

8601 Adelphi Road

College Park, MD 20740-6001

Email: ogis@nara.gov

Phone: 301-837-1996





Fax: 301-837-0348
Toll-free; 1-877-684-6448

If you have questions regarding this correspondence please contact Ms. Ellen Sebastian at
ellen.sebastian@noaa.gov or by phone at (907) 586-7152, or the NOAA FOIA Public Liaison
Robert Swisher at (301) 628-5755.

Sincerely,

W

Samuel D. Rauch Il
Deputy Assistant Administrator
for Regulatory Programs
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EEE Joseph M. Sullivan

206.817.0800
206.299.0419
joe@fisherylaw.net
fisherylaw.net

4005 20" Ave W, Suite 221
Seattle, WA 98199

December 15, 2017

Assistant General Counsel for Litigation, Employment and Oversight Sent via Email
U.S. Department of Commerce

Office of General Counsel

Room 5875

14" and Constitution Avenue, N.W.

Washington, D.C. 20230

FOIAAppeals@doc.gov

Re: Freedom of Information Act Appeal —
FOIA Request DOC-NOAA-2017-0001730

To whom it concerns:

We represent Inter-Cooperative Exchange (ICE), a cooperative formed under the Bering
Sea/Aleutian Islands (BS/Al) crab rationalization program administered by the National Marine
Fisheries Service (NMFS). As more fully described below, ICE hereby appeals the NMFS
decision not to review or produce Mr. Glenn Merrill’s text messages, social media messages and
voice mail messages that may be within the scope of the ICE FOIA request referenced above, and
appeals the NMFS decision to redact April 6, 2017 email correspondence among Mr. Merrill and
Mss. Smoker, Sullivan and Marrinan.

1. NMFS Decision Not to Review or Produce Text Messages, Social Media Messages
and Voice Mail Messages. The ICE FOIA request referenced above requested copies of Mr.
Merrill's correspondence relating to (a) interpretation and application of the binding arbitration
system standards set forth at 50 CFR § 680.20(g) and/or (b) the Alaska state minimum wage
increase approved by voters in November 2014. The ICE FOIA request defines
“correspondence” as including without limitation emails, text messages, social media messages,
voice mails, facsimiles and letters, regardless of whether sent from or received on government or
personal devices or transmitted through some other means.

The documents produced by NMFS in response to the ICE FOIA request do not include
any text messages, social media messages or voice mail messages. On October b, 2017, | met
with Ms. Lauren Smoker of the NOAA General Counsel Alaska Region office about NMFS
production in response to the ICE FOIA request. She informed me that NMFS did not review Mr.
Merrill’s text messages or social media messages in response to the ICE FOIA request. While the
basis for that decision was not entirely clear, it seems NMFS is assuming that text messages,
social media messages and voice mail messages are not “agency records” which would be
subject to production under the FOIA.

The Federal Records Act defines “records” to include all recorded information, regardless
of form or characteristics, made or received by a Federal agency under Federal law or in
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connection with the transaction of public business and preserved or appropriate for preservation
by that agency or its legitimate successor. See 44 U.S.C. § 3301. The term “recorded
information” is defined as including all traditional forms of records, including information
created or stored in digital or electronic format. Id. Given the breadth of this description, we
see no basis for excluding text, social media or voice mail messages from the scope of records
within the ICE request.

The Federal Records Act also provides that an officer or employee of an executive
agency may not create or send a record using a non-official electronic messaging account unless
such officer or employee copies an official electronic messaging account of the officer or
employee in the original creation or transmission of the record or forwards a complete copy of the
record to an official electronic messaging account of the officer or employee not later than 20
days after the original creation or transmission of the record. See 44 U.S.C. § 2911. The
Federal Records Act defines “electronic messages” as electronic mail and other electronic
messaging systems that are used for purposes of communicating between individuals. Id. This
definition has been interpreted by the National Archivist to include chat/instant messaging
services, text messages, voicemail messages and other messaging platforms, such as social
media. See attached National Archives Bulletin 2015-02 (July 29, 2015).

Per the Federal Records Act and the attached guidance from the National Archivist, all
text messages and social media messages Mr. Merrill sent or received and all voice mails left for
him in connection with the transaction of public business during the relevant time period should
have been reviewed to determine whether they fell within the scope of the ICE FOIA request, and
the messages that did should have been produced unless they fell within the scope of a FOIA
production prohibition or properly exercised exemption. We see no basis in law for the agency to
have done otherwise, and we appeal the NMFS decision not to review or produce those records.

2. Records Redacted in Part under Exemption 5 U.S.C. § 552(b)(5). As stated
above, we are appealing the NMFS decision to not disclose the redacted portions of email
correspondence among Mr. Merrill and Mss. Smoker, Sullivan and Marrinan of April 6, 2017.
The agency asserts it is not disclosing the redacted portions of that correspondence under the
exemption cited above, because “the records contain deliberations and legal advice between
NMFS staff and attorneys”.

Ms. Marrinan is not a NMFS staff person. She is employed by the North Pacific Fishery
Management Council (NPFMC), which is a separate, independent body. On April 9, 2017, Ms.
Marrinan made a presentation to the NPFMC which addressed procedural options for action on
the arbitration standard issue before it. Following her presentation and public comment, Mr.
Merrill, acting as a voting NPFMC member, made a motion proposing the NPFMC procedure he
considered appropriate for addressing the arbitration standard issue, and commented extensively
on the legality and appropriateness of that procedure during NPFMC deliberations.

Pursuant to 16 U.S.C. 1852(i)(2)(F), the administrative record for each Council meeting,
including records or other documents which were made available to or prepared for the Council,
shall be made available for public inspection and copying at a single location. (Emphasis
added.) The emails ICE is requesting were provided to Mr. Merrill in connection with an issue on
which he took action as a voting NPFMC member and Ms. Marrinan as NPFMC staff. In this
context, the correspondence in question is properly part of the administrative record for the April

2
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2017 NPFMC meeting, and is therefore public information. By participating in deliberations
with and providing legal advice to Mr. Merrill and Ms. Marrinan under these circumstances, the
agency waived its right to assert confidentiality pursuant to 5 U.S.C. § 552(b)(5).

As a separate but related matter, the “FOIA Improvement Act of 2016"”, which was
signed into law on June 30, 2016, codified the “foreseeable harm” standard for non-disclosure.
Under that standard, agencies shall withhold information under FOIA only if the agency
reasonably foresees that disclosure would harm an interest protected by the exemption, or
disclosure is prohibited by law. See 5 U.S.C. § 552(a)(8)(A)(i) (Emphasis added.)

We do not believe this threshold is met in connection with the agency’s decision to
withhold the redacted portions of the correspondence at issue. |t appears that the guidance Ms.
Marrinan sought and obtained concerns the Magnuson-Stevens Fishery Conservation and
Management Act and Administrative Procedures Act procedural requirements implicated by a
potential NPFMC decision to issue a written interpretation of an arbitration standard. We fail to
see any foreseeable harm related to releasing that guidance to the public. On the contrary, we
firmly believe that providing such guidance to the public is important to help participants in the
NPFMC process understand the appropriate parameters for choosing among various procedural
options the NPFMC may have with respect to a specific issue. This function has traditionally
been served by the office of NOAA General Counsel, and we note that NOAA General Counsel
attorneys perform that function on the public record at NPFMC meetings on a regular basis. We
fail to see any reason why the guidance in the correspondence at issue should be treated
differently. We therefore request that the records which were redacted under exemption 5 U.S.C.
§ 552(b)(5) be produced in their full, unredacted form.

Sincerely,
Joe Sullivan Law Office PLLC
s / Joe Sullivan
Joseph M. Sullivan

cc: Dr. James Balsiger (via email)
Ms. Lauren Smoker (via email)
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July 18, 2017

National Oceanic and Atmospheric Administration Sent via U.S. Mail and Email
Public Reference Facility (SOU1000)

1315 East-West Highway (SSMC3)

Room 9719

Silver Spring, Maryland 20910

FOIA@noaa.gov

Re: Freedom of Information Act Request
To whom it concerns:

We represent Inter-Cooperative Exchange (ICE), a cooperative formed under the Bering
Sea/Aleutian Islands (BS/Al) crab rationalization program administered by the National Marine
Fisheries Service (NMFS). ICE represents crab harvesters in ex-vessel price negotiations and
arbitrations pursuant to the arbitration system established under federal regulations at 50 C.F.R.
§ 680.20.

ICE submits this Freedom of Information Act (FOIA) request for:

1) All correspondence to or from Glenn Merrill, Assistant Regional Administrator for the
Alaska Region of NMFS, from January 1, 2016 through the present relating to (a) the
interpretation and application of the arbitration system standards set forth at 50 C.F.R. §
680.20(g) and/or (b) the Alaska state minimum wage increase approved by voters in November
2014.

For purposes of this request, the term “correspondence” includes without limitation all
emails, text messages, social media messages, voice mails, facsimiles and letters, regardless of
whether sent from or received on government or personal devices or transmitted through some
other means.

The search for responsive correspondence should include without limitation
correspondence to or from: (i) employees of NMFS and the office of National Oceanic and
Atmospheric Administration General Counsel (NOAA GC); (ii) North Pacific Fishery Management
Council (Council) members and staff; (iii) employees and/or representatives of entities that
harvest, process, market and/or sell BS/AI crab or crab products; (iv) employees and/or
representatives of trade associations or business leagues that represent entities described in
clause (iii), above; (v) employees and/or representatives of entities that held BS/Al crab “quota
shares” (QS), “processor quota shares” (PQS), “individual fishing quota” (IFQ), “individual
processing quota” (IPQ) and/or “community development quota” (CDQ) (all as defined under
NMFS regulations) during the period January 1, 2016 through present; and (vi) Mr. John
Sackton.
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2) All documents relating to (a) the interpretation and application of the arbitration
system standards set forth at 50 C.F.R. § 680.20(g) and/or (b) the Alaska state minimum wage
increase approved by voters in November 2014.

For purposes of this request, the term “documents” includes without limitation all
analyses, memoranda, minutes, motions, notes, papers and other records, and all drafts of the
same.

ICE is submitting this request to obtain the record on which Mr. Merrill's statements and
motion at the Council’s April 2017 meeting and his subsequent correspondence with Mr. John
Sackton are based.

At the April 2017 Council meeting, Mr. Merrill stated that the crab rationalization non-
binding price formula arbitrator may consider operational costs under the existing arbitration
standards, and made a motion seeking the Council’s confirmation of that position. During
Council deliberations on that motion, a representative of NOAA GC was asked whether anyone
had requested an opinion from that office regarding the subject of Mr. Merrill’s motion, and
responded that the office had not been asked for such an opinion. Although Mr. Merrill’s motion
failed, the fact that it was introduced by the NMFS representative on the Council apparently
without first obtaining a legal opinion from NOAA GC raises significant questions about the
record upon which it is based.

On May 25, 2017, Mr. Merrill sent an email to Mr. John Sackton, whose firm “Seafood
Datasearch” has been retained as the “non-binding formula arbitrator” for the 2017-2018 crab
fishing year. In that email, Mr. Merrill stated: “The regulations state that the contract with the
Formula Arbitrator must specify that the Non-Binding Price Formula may rely on any relevant
information available to the Formula Arbitrator. That information could include, but is not
limited to, cost information provided to the Formula Arbitrator from the QS, PQS, IPQ and IFQ
holders in the fishery. | can find no regulation that would prohibit the Formula Arbitrator from
considering relevant cost information from QS, PQS, IPQ, and IFQ holders in the fishery.” On
July 14, 2017, Mr. Sackton issued a report titled “2015-2016 [sic] Golden King Crab Price [sic]
non-Binding Price Formula” (the “Sackton Report”). In that report, Mr. Sackton characterizes
Mr. Merrill’s May 25 email as NOAA guidance concerning interpretation and application of the
binding arbitration standard. See Sackton Report, pages 10-11.

In his May 25 email, Mr. Merrill states that cost information could be relevant. In
context, this interpretation of the arbitration standard suggests that the non-binding price
formula generated by the “Formula Arbitrator” could be adjusted in response to changes in BS/Ai
crab processor operational costs, such as the Alaska minimum wage increase referenced above.
Mr. Merrill's position appears to be inconsistent with the staff analysis concerning this issue
presented to the Council at its April 2017 meeting, and inconsistent with the Council’s decision
not to adopt the related motion offered by Mr. Merrill. Again, Mr. Merrill’s statements raise
significant questions regarding the record upon which they are based.

If the cost of responding to this request is expected to exceed $1,000, please let us know
before proceeding.
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Sincerely,
Joe Sullivan Law Office PLLC
Joseph/ M. Sullivan

cc: Dr. James Balsiger (via email)
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Bulletin 2015-02

July 29, 2015

TO: Heads of Federal Agencies

SUBJECT: Guidance on Managing Electronic Messages
EXPIRATION DATE: Expires when revoked or superseded
1. What is the purpose of this Bulletin?

This Bulletin provides records management guidance for electronic messages. Specifically, this
Bulletin applies to text messaging, chat/instant messaging, messaging functionality in social
media tools or applications, voice messaging, and similar forms of electronic messaging
systems. There are a wide variety of systems and tools that create electronic messages. This
Bulletin will help agencies develop strategies for managing their electronic messages.

This Bulletin replaces the FAQ About Instant Messaging. This Bulletin does not contain guidance
for email. For guidance on email and social media, see Question 11.

2. What are electronic messages?

The Federal Records Act was amended in November 2014 and added a new definition for
electronic messages at 44 U.S.C. 2911. The law states, “The term ‘electronic messages’ means
electronic mail and other electronic messaging systems that are used for purposes of
communicating between individuals.”

Electronic messaging systems allow users to send communications in real-time or for later
viewing. They are used to send messages from one account to another account or from one
account to many accounts. Many systems also support the use of attachments. They can reside
on agency networks and devices, on personal devices, or be hosted by third party providers.

The following table includes a non-exhaustive list of types of electronic messaging and
examples.

Types of Electronic Messaging Examples

Chat/Instant messaging Google Chat, Skype for Business, IBM
Sametime, Novell Groupwise Messenger,
Facebook Messaging






Text messaging, also known as Multimedia  iMessage, SMS, MMS on devices, such as

Messaging Service (MMS) and Short Blackberry, Windows, Apple, or Android
Message Service (SMS) devices
Voicemail messaging Google Voice, voice to text conversion
e Can have voicemail sent to email as an
attachment.

* Messages can be sent or received from
tandline or mobile phones

Other messaging platforms or apps, such as  Twitter Direct Message, Slack, Snapchat,
social media or mobile device applications.  WhatsApp, Pigeon, Yammer, Jive, or other
These include text, media, and voice internal collaboration networks
messages.

3. Can electronic messages be Federal records?

Electronic messages created or received in the course of agency business are Federal records.
Like all Federal records, these electronic messages must be scheduled for disposition. Some
types of electronic messages, such as email messages, are more likely to contain substantive
information and thus are likely to require retention for several years, or even permanently.

At this time, current business practices make it more likely other types of electronic messages,
such as chat and text messages, contain transitory information or information of value for a
much shorter period of time. Regardless, agencies must capture and manage these records in
compliance with Federal records management laws, regulations, and policies. As use of the
electronic messaging systems changes over time, agencies will need to review and update
these policies and procedures.

4. Can electronic messages created in personal accounts be Federal records?

Employees create Federal records when they conduct agency business using personal
electronic messaging accounts or devices. This is the case whether or not agencies allow
employees to use personal accounts or devices to conduct agency business. This is true for all
Federal employees regardless of status. This is also true for contractors, volunteers, and
external experts.

Personal accounts should only be used in exceptional circumstances. Agencies must provide
clear instructions to all employees on their responsibility to capture electronic messages
created or received in personal accounts to meet the requirements in the amended Federal
Records Act.

The Federal Records Act (44 U.S.C. 2911 as amended by Pub. L. 113-187) states:






(a) IN GENERAL.—An officer or employee of an executive agency may not create or send a
record using a non-official electronic messaging account unless such officer or employee—

(1) copies an official electronic messaging account of the officer or employee in the original
creation or transmission of the record; or

(2) forwards a complete copy of the record to an official electronic messaging account of
the officer or employee not later than 20 days after the original creation or transmission of
the record.

Electronic messages created or received in a personal account meeting the definition of a
Federal record must be forwarded to an official electronic messaging account within 20 days.
The statutory definition of electronic messages includes email.

5. What are some of the records management challenges associated with electronic
messages?

Agencies may face the following challenges with managing electronic messages:

Electronic messaging systems are not designed with records management functionality,
such as the ability to identify, capture, and preserve records;

The use of multiple electronic messaging systems, types of devices to communicate, and
service providers adds complexity to recordkeeping;

Concern about ownership and control of the records created in third-party systems, such as
Facebook or Twitter;

Limited search capabilities to manage access and retrieval;

Difficulty in associating messages with individual accounts or case files;

Identification of appropriate retention periods within large volumes of electronic messages;

Capture of complete records, including metadata and any attachments, in a manner that
ensures their authenticity and availability;

Development and implementation of records schedules, including the ability to transfer or
delete records, apply legal holds on one or several accounts, or perform other records
management functions; and

Public expectations that all electronic messages are both permanently valuable and
immediately accessible.

6. How should agencies address the records management challenges associated with the
use of electronic messages?

Agencies may use the following list to identify, manage, and capture electronic messages:

Develop policies on electronic messages that address some of the challenges listed above.






 Update policies when new tools are deployed or the agency becomes aware that employees
are using a new tool.

» Train employees on the identification and capture of records created when using electronic
messaging accounts, including when employees use their personal or non-official electronic
messaging accounts.

» Configure electronic messaging systems to allow for automated capture of electronic
messages and metadata. Removing reliance on individual users will increase ability to
capture and produce messages.

« Consider how terms of service and privacy policies may affect records management before
agreeing to use electronic messaging systems. In addition, where possible, agencies should
negotiate amended terms that allow the agency to collect records from the electronic
messaging systems.

» Use third-party services to capture messages, such as a service that captures all email, chat,
and text messages created through agency-operated electronic messaging systems.

= Ensure electronic messages with associated metadata and attachments can be exported
from the original system to meet any agency needs, including long term preservation.
7. What other information governance requirements are associated with electronic
messages?

In addition to records management statutes and regulations, other information governance
statutes and obligations apply to electronic messages and have implications for their
management. Records officers should work with their agency’s privacy office, Freedom of
Information Act office, and General Counsel to ensure electronic messages are both protected
from unauthorized disclosure and available for release or production when needed.

8. What should agencies consider when developing policies on the use of electronic
messages?

Electronic messaging is a fluid, evolving technology and new tools are always being created.
Agencies constantly balance the concerns of providing practical records management guidance
with the needs of employees to use the best tools available to conduct agency business. Simply
prohibiting the use of electronic messaging accounts to conduct agency business is difficult to
enforce and does not acknowledge the ways employees communicate.

NARA recommends agencies provide the appropriate tools to employees, and where
appropriate to contractors, volunteers, and external experts, to communicate and complete
their work. By providing these tools, agencies maintain more control over the systems. Agencies
can then determine a strategy to manage and capture content created in those systems.
Agencies run the risk of employees conducting business on personal accounts when they do not
provide these tools.






Records management staff should work with legal staff, information technology staff, and any
other relevant stakeholders in the policy making process. This ensures the agency’s overall
information management strategy includes records management.

9. What possible approaches could agencies use to manage electronic messages?

Agencies are responsible for determining the best possible approaches to managing electronic
messages. The following are possible approaches to consider.

Agencies should determine a minimum time frame to keep electronic messages in order to
meet ongoing business, audit, and access needs. Electronic messages should be kept
electronically.in a searchable and retrievable manner.

Agencies should capture content from electronic messaging accounts whether administered by
the agency or third-party providers. The ability to capture will be dependent on the capabilities
and configurations of the electronic messaging system. By setting a capture point and
determining a minimum time frame, agencies remove the need for employees to make message
by message record determinations.

Agencies should consider adopting a Capstone approach to scheduling and managing
electronic messaging accounts. They may implement policies and technology to capture all
electronic messages in certain Capstone positions for permanent retention. Similarly, agencies
may implement policies and technology for the temporary retention of non-Capstone officials’
electronic messages. Extending the Capstone approach may help agencies with the challenges
of managing electronic messages.

Regardless of the approach, agencies must have records schedules that cover electronic
messages. The General Records Schedules provide disposition authority for administrative
records common to all Federal agencies and may be applicable to some electronic messages. If
an existing authority does not cover electronic messages that are records, agencies must
develop a new disposition authority. Electronic messages may have short-term, long-term, or
permanent value and will need to be scheduled and managed accordingly. By law, unscheduled
records must be treated as permanent.

Agencies will need to transfer permanent electronic messages to NARA in accordance with the
guidance in place at the time of the transfer.

10. How do agencies report the loss of electronic messages?

In accordance with the Federal Records Act (44 U.S.C. 2905(a) and 3106) and its implementing
regulations (36 CFR Part 1230), when an agency becomes aware of an incident of unauthorized
destruction, they must report the incident to the Office of the Chief Records Officer for the U.S.
Government. The report should describe the records, the circumstances in which the
unauthorized destruction took place, and the corrective steps being taken to properly manage
the records in the future. If NARA learns of the incident before the agency has reported it, NARA






will notify the agency and request similar information. The goal of this process is to ensure that
the circumstances that may have led to the loss of Federal records are corrected and that
similar losses do not occur in the future.

11. What other NARA guidance is available for email and social media?
For related guidance about email or social media, see the following:

e 2014-06: Guidance on Managing Email, September 15, 2014 as transmitted by OMB M-14-16

e 2014-04: Revised Format Guidance for the Transfer of Permanent Electronic Records,
January 31, 2014

e 2014-02: Guidance on Managing Social Media Records, October 25,2013

e 2013-03: Guidance for Agency Employees on the Management of Federal Records, Including
Email Accounts, and the Protection of Federal Records from Unauthorized Removal,
September 09, 2013

e 2013-02: Guidance on a New Approach to Managing Email Records, August 29, 2013
12. Whom do | contact for more information?
Agency staff should contact their agency records officers to discuss records management issues

for electronic messages. Your agency's records officer may contact the NARA appraisal archivist
with whom your agency normally works.

DAVID S. FERRIERO
Archivist of the United States

The U.S. National Archives and Records Administration
1-86-NARA-NARA or 1-866-272-6272
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Attorney

Jolie McLaughlin

Jolie McLaughlin

Jolie McLaughlin

Jolie McLaughlin

Jolie McLaughlin

Jolie McLaughlin

Jolie McLaughlin

Jolie McLaughlin

Jolie McLaughlin

Jolie McLaughlin

Jolie McLaughlin

Jolie McLaughlin

Jolie McLaughlin
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold

Date Description of task

10/31/2017 Initial legal and factual research and review of case file
11/2/2017 Communicate with internal NRDC team regarding litigation strategy

11/3/2017 Conduct legal research regarding administrative appeal requirements for FOIA requests

11/6/2017 Conduct research on Department of Commerce FOIA regulations
12/7/2017 Draft and revise FOIA complaint
12/11/2017 Draft and revise FOIA complaint
1/5/2018 Draft and revise FOIA complaint
1/11/2018 Revise FOIA complaint
1/16/2018 Revise FOIA complaint
1/17/2018 Revise FOIA complaint
1/18/2018 Draft and revise FOIA complaint
1/18/2018 Draft case initiating documents
1/24/2018 Prepare summonses for service of complaint
3/5/2018 Prepare notice of appearance
3/5/2018 Client meeting re: production schedule
3/6/2018 Communications with opposing counsel (email)
3/8/2018 Communications with opposing counsel (call)
3/8/2018 Draft letter to Judge Nathan requesting clarification of initial pretrial conference date
3/8/2018 Communications with client re: production schedule
3/14/2018 Review case in preparation for call with opposing counsel
3/14/2018 Communications with opposing counsel (call)
3/14/2018 Communications with client re: updated production schedule
3/16/2018 Communications with opposing counsel (call)
3/16/2018 Communications with client re: production deadlines
3/16/2018 Communications with opposing counsel (call)
3/28/2018 Communications with opposing counsel (call)
3/29/2018 Review proposed letter to Judge Nathan re: schedule for production
4/24/2018 Review production from Defendant
4/24/2018 Communications with client re: latest production
4/24/2018 Strategy meeting with Catherine Rahm re: latest production
4/25/2018 Legal research re: (b)(5) redactions
5/2/2018 Review production for (b)(5) challenge
5/7/2018 Draft and send to opposing counsel questions re: deficiencies in production

Hours billed
4.2
1.3
1.1
1.0
0.8
1.0
0.8
2.8
1.0
1.8
2.0
0.4
0.8
0.6
0.3
0.1
0.3
0.5
0.1
0.1
0.1
0.2
0.1
0.5
0.1
0.1
0.3
2.4
0.4
0.2
1.9
0.3
1.0





Attorney

Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold
Daniel Carpenter-Gold

Date Description of task
5/16/2018 Communications with opposing counsel (call)
5/25/2018 Communications with opposing counsel
5/30/2018 Communications with client re: developments in production schedule
6/1/2018 Review production from Defendant
6/7/2018 Review production from Defendant
6/7/2018 Communications with opposing counsel (call)
6/7/2018 Communications with client re: latest production
6/18/2018 Communications with client re: latest production
6/19/2018 Review order for initial pre-trial conference
6/19/2018 Review Judge Nathan's individual rules
6/19/2018 Strategy meeting with Catherine Rahm
6/19/2018 Draft letter in response to Judge Nathan's order
6/20/2018 Communications with client
6/21/2018 Communications with opposing counsel (call)
6/21/2018 Draft letter and proposed case-management plan in response to Judge Nathan's order
6/21/2018 Finalize letter and proposed case-management plan
6/21/2018 Review opposing counsel's edits to letter and proposed case-management plan
Total

Hours billed
0.0
0.5
0.2
0.4
1.3
0.2
0.2
0.1
0.2
0.1
0.2
1.5
0.1
0.1
1.0
0.4
0.2

35.3






NRDC

July 10, 2018
CONFIDENTIAL SETTLEMENT COMMUNICATION

By email

Jennifer Jude

Assistant United States Attorney
86 Chambers Street, 3rd Floor
New York, NY 10007
Jennifer.Jude@usdoj.gov

Re: Settlement of attorneys’ fees and costs in Natural Resources Defense
Council, Inc. v. United States Department of Commerce, 18-cv-583 (AJN)

Dear Jen:

I write to offer a settlement of plaintiff Natural Resource Defense Council’s
(NRDC’s) claim for attorneys’ fees and costs incurred in this litigation. NRDC is entitled
to recover reasonable attorneys’ fees and costs incurred in litigating this case because
the Department of Commerce voluntarily complied with NRDC’s Freedom of
Information Act request after NRDC filed this lawsuit. 5 U.S.C. § 552(a)(4)(E); Warren
v. Colvin, 744 F.3d 841, 844-45 (2d Cir. 2014) (per curiam).

In the interest of settlement, NRDC offers to accept $14,545.38 to settle its claim
for fees and costs. The basis for this calculation is set forth below and in the attached
timesheet.

1. Attorneys’ Fees
A. Reasonable Hourly Rates

NRDC is entitled to recover attorneys’ fees based on reasonable hourly rates, i.e.,
the “prevailing market rates for counsel of similar experience to the fee applicant’s
counsel” in the forum district, here the Southern District of New York. Farbotko v.
Clinton Cty., 433 F.3d 204, 209 (2d Cir. 2005). Two junior attorneys and one senior
attorney billed time for this case; for the purposes of settlement, NRDC is seeking fees
only for the junior attorneys’ time. The rate of $400/hour has been found reasonable in
this District for junior attorneys in FOIA cases, and is the rate used here for purposes of
settlement. See New York Times Co. v. Central Intelligence Agency, 251 F. Supp. 3d
710, 715 (S.D.N.Y. 2017).

NATURAL RESOURCES DEFENSE COUNCIL
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B. Reasonable Hours Expended

For purposes of settlement, NRDC seeks recovery for 35.3 hours of junior
attorney time, or $14,120 at a rate of $400/hour. These hours are reasonable and
include cuts made in the interest of settlement. To facilitate settlement, NRDC is seeking
no fees for (1) the time of Senior Attorney Catherine Rahm; (2) time spent by other
attorneys and legal assistants; (3) time spent drafting certain case-initiating documents;
and (4) time spent filing documents with the court. Please see the attached timesheet for
details.

2. Costs

NRDC offers to settle its claim for litigation costs for $425.38. This reflects the
$400 filing fee in the Southern District of New York, plus $25.38 in postage for service
of case-initiating documents on the Department of Commerce, the Attorney General,
and your office.

3. Conclusion

In sum, NRDC offers to settle its claim for attorneys’ fees and costs in this case
for $14,120 in attorneys’ fees and $425.38 in costs, for a total of $14,545.38.

If the parties are unable to reach an agreement, NRDC reserves the right to seek
full recovery of costs and fees from the Court, including those that were, in the interest
of settlement, excluded from this letter, and which may be billed at higher rates, as
appropriate. Plaintiffs would also seek to recover fees for the time spent preparing and
litigating a fee motion.

We look forward to your response.

Sincerely,

&’//—\\

Daniel Carpenter-Gold
dgold@nrdc.org
(212) 727-4656
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The Initial Pretrial Conference scheduled
R DC for Friday, June 29 is hereby adjourned

sine die. The parties shall file a joint
status report by no later than July 13,
2018. SO ORDERED.

\ e e I T T June 22, 2018

By ECF

The Honorable Alison J. Nathan

United States District Judge

Thurgood Marshall United States Courthouse
40 Foley Square

New York, NY 10007

‘HON. ALISON J. NATHAN .
UNITED STATES DISTRICT JUDGE

Re: Natural Resources Defense Council, Inc. v. United States
Department of Commerce, 18-cv-583

Dear Judge Nathan:

The parties submit this joint letter to provide the information requested in
the Court’s order of January 29, 2018, ECF No. 6. The Initial Pretrial Conference
for the above-captioned case is scheduled for Friday, June 29.

1. This is a Freedom of Information Act (FOIA) case brought by NRDC to
compel Commerce to provide documents responsive to NRDC’s FOIA request.
NRDC made its FOIA request on July 26, 2017, and had received responses from
only one of Commerce’s components by January 23, 2018, when NRDC filed the
instant case. NRDC alleges that under FOIA the documents were due in
September 2017. Commerce has alleged that exceptional circumstances exist
which delayed its response to NRDC’s request.

2. This Court has jurisdiction under 28 U.S.C. § 1331 and 5 U.S.C.
§ 552(a)(4)(B). Venue is proper in the Southern District of New York because
NRDC resides and has its principal place of business here. 5 U.S.C.

§ 552(a)(4)(B).

3. There are no outstanding motions or requests to file motions at this
time.

4. Because this is a FOIA case, no discovery has taken place and the
parties do not anticipate discovery unless circumstances change.

5. The parties have conferred numerous times since this case was filed in
an attempt to resolve NRDC’s claims without motion practice. The parties’
discussions include regular email exchanges, as well as phone calls on the

NATURAL RESOURCES DEFENSE COUNCIL

40 W 20TH STREET | NEW YORK, NY | 100t ¢ T 212.727.2700 ¢ NRDBC.ORG





Case 1:18-cv-00583-AJN Document 15 Filed 06/26/18 Page 2 of 2
Case 1:18-cv-00583-AJN Document 14-1 Filed 06/22/18 Page 2 of 2

following dates (with approximate durations): 3/8/18 (12 minutes), 3/14/18 (5
minutes), 3/16/18 (5 minutes), 3/23/18 (4 minutes), 3/28/18 (8 minutes),
3/29/18 (5 minutes), 6/7/18 (11 minutes), and 6/21/18 (7 minutes).

6. Because this is a FOIA case, the parties do not anticipate a trial.

7. Since this case was filed, Commerce has provided NRDC with additional
responsive documents from other components of the agency and has now produced all
non-exempt portions of documents responsive to NRDC's request discovered through
its search. NRDC does not anticipate pursuing further in this lawsuit any issues relating
to the productions and withholdings.

As a result, the only issues left to be decided in this case are Plaintiffs’ entitlement
to attorneys’ fees and the amount of such fees. The parties plan to engage in settlement
discussions regarding the issue of attorneys’ fees. If such negotiations are unsuccessful,
the parties will propose to the Court a briefing schedule to resolve this issue. The parties
therefore propose to file another joint status report by no later than July 13, 2018,
updating the Court on the status of the discussions or proposing a schedule for further
proceedings.

Sincerely,

GEOFFREY S. BERMAN /s/ Daniel N. Carpenter-Gold
U.S. Attorney for the Southern Natural Resources Defense Council
District of New York 40 West 20th Street, 11th Floor

New York, NY 10011
/s/ Jennifer Jude (212) 727-4656
Assistant U.S. Attorney dgold@nrdc.org
86 Chambers Street, 3rd Floor
New York, NY 10007 Counsel for Plaintiff Natural Resources
(212) 647-2663 Defense Council

jennifer.jude@usdoj.gov

Counsel for Defendant U.S. Department
of Commerce
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Via FOIAOnline

Hallie Templeton

Friends of the Earth

1101 15" St. NW 11% Floor
Washington, D.C. 20015

Re: Request No. DOC-NOAA-2018-000947
Appeal No. DOC-0S-2018-001100

Dear Ms. Templeton:

This responds to your administrative appeal under the Freedom of Information Act (FOIA)
(5 U.S.C. § 552) which you submitted on April 2, 2018. Your appeal challenges NOAA’s denial
of your fee waiver request. As explained below, your appeal is denied.

Fee Waiver

FOIA provides for a waiver of all fees if disclosure of the information sought “is in the public
interest because it is likely to contribute significantly to public understanding of the operations or
activities of the government and is not primarily in the commercial interest of the requester.”
5U.S.C. § 552(a)(4)(A)(iii). Consistent with the statute, the Department’s FOIA regulations
provide, in pertinent part, that

Records responsive to a request will be furnished without charge, or at a charge
reduced below that established under paragraph (c) of this section, if the requester
asks for such a waiver in writing and the responsible component determines, after
consideration of information provided by the requester, that the requester has
demonstrated that: (i) Disclosure of the requested information is in the public
interest because it is likely to contribute significantly to public understanding of
the operations or activities of the Government; and (ii) Disclosure of the
information is not primarily in the commercial interest of the requester.

15 C.FR. § 4.11(1).

Both prongs of this two-step test, the public interest prong and the commercial interest prong,
must be satisfied by the requester before assessable fees are properly waived or reduced. See
S. Utah Wilderness Alliance v. U.S. Bureau of Land Mgmt., 402 F. Supp. 2d 82, 86-87 (D.D.C.
2005). Department regulations establish how these two prongs may be satisfied pursuant to
the statutory standard. See 15 C.F.R. § 4.11(1).

FOIA fee waiver determinations are made on a case-by-case basis. See Media Access Project v.
Fed. Commec'ns Comm’n, 883 F.2d 1063, 1065 (D.C. Cir. 1989). The requester has the burden of





demonstrating that it can meet the stated requirements and must meet that burden with
“reasonable specificity” rather than by offering mere conclusory allegations. Pub. Emps. for
Envtl. Responsibility v. Dep’t of Commerce, 968 F. Supp. 2d 88, 98 (D.D.C. 2013).

In order to determine whether disclosure is in the public interest, the Department’s FOIA
regulations set forth four factors that must be met: (1) whether the subject of the requested
records concerns the operations or activities of the government; (2) whether the disclosure is
likely to contribute to an understanding of government operations or activities; (3) whether
disclosure of the requested information will contribute to the understanding of a reasonably
broad audience of persons interested in the subject as opposed to the individual understanding of
the requester; and (4) whether the disclosure is likely to contribute significantly to public
understanding of government operations or activities. 15 C.F.R. § 4.11(1)(2). All four of these
factors must apply for a request to be considered in the public interest. Cause of Action v. Fed.
Trade Comm’n, 961 F. Supp. 2d 142, 154 (D.D.C. 2013) (“All four requirements must be met in
order to demonstrate that the request is in the public interest.”); Judicial Watch, Inc. v. Dep’t of
Justice, 365 F.3d 1108, 1126 (D.C. Cir. 2004) (invoking the four-factor fee waiver test and
stating that “[the] four criteria must be satisfied” in order “for a request to be in the ‘public
interest’”).

Factor 1: Whether the Subject Matter of Records Sought Concern the Operations or Activities of
the Government

Under this factor, the subject of the requested records must concern identifiable operations or
activities of the government, with a connection that is direct and clear rather than remote or
attenuated. 15 C.F.R. § 4.11(1)(2)(i).

The records you requested--records generated by NOAA or any of its IMFCs pertaining to
correspondence received from a member of the public, concern an “identifiable operation or
activity of the government,” namely, how the agency handles incoming correspondence, and you
therefore satisfy this factor.

Factor 2: Whether Disclosure of the Records Is Likely to Contribute to an Understanding of
Government Operations or Activities

In order for disclosure to be likely to contribute to an understanding of specific government
operations or activities, the disclosable portions of the requested documents must be
meaningfully informative about government operations or activities. 15 C.F.R. § 4.11(1)(2)(ii).
See Citizens for Responsibility and Ethics in Washington v. Dep 't of Health and Human Servs.,
481 F. Supp. 2d 99, 109 (D.D.C. 2006) (requester must show how documents would increase
public knowledge of the functions of the government with “reasonable specificity”).

While you have asserted that the requested records “will be meaningfully informative” regarding
the federal government’s financial support for marine finfish aquaculture and the government’s
legal obligations to conduct environmental reviews, you failed to provide a convincing,
reasonably specific argument showing how requesting records which would reveal how the





government handles correspondence from a member of the public would illuminate how the
government handles financial support to aquaculture.

In the absence of information reasonably specifying how the requested information would
increase the public’s understanding of government operations, the second factor is not met in this
appeal.

Factor 3: Whether Disclosure of the Requested Information Contributes to an Understanding of a
Reasonably Broad Audience of People Interested in the Subject, and Not Merely the
Individual Understanding of the Requester

Under the third factor, requesters who are not members of the news media must substantiate their
intention and ability to disseminate information to the public in order to show that the requested
information will contribute to the understanding of the subject by the public. 15 C.F.R.

§ 4.11(1)(2)(ii1); see also Judicial Watch, Inc. v. Rossotti, 326 F.3d 1309 (D.C. Cir. 2003)
(requester must include details regarding its general methods for publicizing disclosed
information).

In your fee waiver appeal, you state that “once the records are made available” Friends of
the Earth will provide the information to its many members and activists, and the general public
and you provide details about the expertise and capability of Friends of the Earth to “contribute to
the understanding” of a “reasonable broad audience.” Although Friends of the Earth convincingly
argues that they are capable of publicizing the requested records to a broad audience, this factor is
more focused on whether the records sought are of inherent interest to a reasonably broad audience
or, instead, of specific interest to the requester alone or a small audience. NOAA reasoned in its
denial of a fee waiver that the documents requested narrowly sought records generated in response
to correspondence co-signed by the requester itself. “As such, the interest served through
disclosure would primarily be to the benefit of the requester(s), rather than to a segment of
interested individuals.”

In your appeal you state:

Disclosure of the requested records will allow Appellant to convey widely to the
public information about the amount and specific application of federal funds to
support bringing industrial ocean fish farming to domestic waterways, as well as
what review processes the government has taken to protect coastal communities
and prevent impairment to the environment, including endangered and threatened
species, from this support. How the government generally evaluates the impacts of
its funding decisions; the amount and specific application of federal funds to
support certain industries; and what review processes the government has taken to
protect coastal communities and prevent impairment to the environment, including
endangered and threatened species, are all areas of interest to a reasonably-broad
segment of the public.

Again, we find a logical gap between records that would reveal how the government handles
correspondence from a member of the public and records which would show how the government






handles financial support to aquaculture. The organization’s ability to publish information to
millions of its own members and members of the public about how correspondence was addressed
is unrelated to whether the documents requested would contribute to an understanding of
government support of aquaculture.

Your appeal does not address whether the requested documents are of interest to a
reasonably broad audience beyond yourself, and you have therefore not satisfied the third public
interest factor.

Factor 4: Whether Disclosure of the Requested Records Will Significantly Contribute to an
Understanding of Government Operations or Activities

Under the fourth and final factor of the public interest analysis, the disclosure of the requested
documents must be likely to contribute significantly to the public understanding of government
operations or activities. 15 C.F.R. § 4.11(1)(2)(iv). The public’s understanding of the subject in
question prior to the disclosure must be significantly enhanced by the disclosure. This factor
focuses on whether the information that is already available to the public is such that it would not
be in the public’s interest to fund a search for further materials that would reveal little that is new
about the matter in question. This invites a comparison of the information sought to that which
already is publicly available. For example,

in some instances, it may be appropriate to deny a fee waiver because the
requested records are available from public sources. If, for example, at the time of
the request the requested records are readily available from other sources, then it
is logical to conclude that further disclosure by the agency will not significantly
contribute to the public’s understanding.

Carney, 19 F.3d at 815. As a result, fee waiver requests have been denied where the information
to be sought is already in the public domain. See Judicial Watch v. DOJ, 365 F.3d at 1127
(upholding denial of fee waiver request where plaintiff failed to counter government’s
representations that requested information “was already in the public domain”).

As discussed under the second and third factor, you did not adequately explain how a broader
public understanding of NOAA'’s activities with regard to aquaculture could be significantly
enhanced by requesting records regarding NOAA’s handling of correspondence from your
organization. Despite conclusory claims that

the requested records will help reveal more about what steps the government has
taken to prevent impairment to the environment, including endangered and
threatened species, from federal funding and other support for the industry’s
expansion. The records may also reveal whether the federal government has been
fulfilling its legal duties for previous grants or awards of funding assistance, as well
as whether the government was already planning on undertaking these duties for
the specific grants and awards at issue. ... The records are [also] certain to shed light
on NOAA'’s compliance with NEPA, ESA, and other environmental protection and
conservation laws.





you did not provide a convincing argument or analysis that the records requested would shed light
on any of those subjects. Therefore, the fourth factor is not met.

Since all four factors must be met to satisfy the public interest prong, and since you did not make
a showing sufficient to satisfy three of the four factors, your request does not meet the standard
for the public interest prong.

Because the request does not satisfy the public interest prong, you did not meet the burden of
showing that the disclosure of information in response to this request is in the public interest. The
fee waiver was therefore properly denied.

This is the final decision of the Department of Commerce. You have the right to obtain judicial
review of this decision as provided in 5 U.S.C. § 552(a)(4)(B).

Sincerlely,B : 2 .

Brian D. DiGiacomo
Assistant General Counsel
for Employment, Litigation, and Information
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Tracking Ni Type

DOC-NOAA Request

Request Ty Requester Requester Descriptior Received D Perfected [ Due Date

FOIA

Dennis L Horn

Managem
ent
Investigati
on of
Michael C.
Ryan and
Mark
Wilson.
FOIA
regarding
a
Workforce
Managem
ent
Investigati
onin
Jackson
Mississipp
i Office of
the
National
Weather
Service.
Please
send me
copies of
any and

HHHAHHET  HHAHHHRH  HHARHEHE





years ago
| was
working
asa
Geophysic
ist for the
National
Tsunami
Warning
Centerin
Palmer
Alaska.
Several IG
complaint
s were
filed
against
the
Director
for
favoritism
and lying
on time
sheets
claiming
hours that
DOC-NOAARequest FOIA Mr. David Lee Nyland were not  #i#H#H##H#H HHHHHHHE HHEHHHH





Center
requests
the
following
from the
National
Marine
Fisheries
Service
(3€c=NMF
Sa€):
From
January 1,
2015to
the date
NMFS
conducts
this
search,
the
biological
assessme
nts,
biological
opinions,
concurren
DOC-NOAARequest FOIA Ms. Ann K. Brown ce letters, ####HHHE i
DOC-NOAARequest  FOIA geoff lang The Alaska #itH##H#H#H HHHHHHHE HHEHHHH





thata
copy of
the
following
document
sor
document
S
containing
the
following
informatio
n be
provided
to me:
a€c All
contracts
and
agreemen
ts entered
into with
Foresee
Results,
Inc.,
including
all
DOC-NOAARequest FOIA Lynn M. Polgar schedules, #HitHHiH T SHEHHE





DOC-NOAA Request

FOIA

Mr. g. michael miller

all records
in excel
for all
purchase
card
holders.
The
following
data
fields:

a.Agency

b.Depart
ment
/Divisions
c.Street
Address
d.Addres
s2

e.City
f.State
g.Zip
Code
h.Employ
ee Name
i.Email

HiHAHHHT  HHHHHHEE  HHEHHEHE





about
January 8,
2018, the
NOAA Co-
Trustee
represent
ative of
the
PapahAna
umokuAke
a Marine
National
Monumen
t's
(PMNM)
Managem
ent Board
met with
said Board
ata
scheduled
meetingin
Honolulu,
HI.

Itis my
DOC-NOAARequest FOIA Mr. Hal L Turley understan #H##HHEHE  HEHEHIE TS
DOC-NOAARequest FOIA Brittany Hanlon Pursuant tc #HHHHHHHE HHHHHHHHE HHHHHHHH





for Last
ten
personal
emails
Each to
Scott
Kraus and
Charles
Mayo.
Thisis a
request
for copies
of the last
ten emails
sent prior
to the
current
date from
any
NOAA
employee
a€™s
official
email
address to
the direct
DOC-NOAARequest FOIA Richard Maximus Stre email HEHHHHHR  HHEHHHE BHHEHE





provide
complete
and
detailed
financial
document
s, to
include all
applicatio
ns,
questionn
aires and
disclosure
s for the
following
NOAA
Grants
awarded
to Canaan
Valley
Institute,
Inc.;
NA86RPO5
93,
NA16RP29
05,
DOC-NOAARequest FOIA Darlene Lindner NAOAOAR HEHHHHHE HHHHHEHE HHBHHHHH





request is
made
under the
Freedom
of
Informatio
nAct, 5
U.S.C. A§
552
(2a€ceFOIA
a€) on
behalf of
Native
Fish
Society
(a€0eNFSa
€). NFS is
a non-
profit,
public
interest
conservati
on
organizati
on that
advocates
DOC-NOAARequest FOIA Ms. Elizabeth Potter for the 7/9/2018 #itHH#H#HHE HHHHHIHR
DOC-NOAARequest FOIA John Schachel led Fiskes\ 7/9/2018 ###HHT HtHaHH#H





DOC-NOAA Request

FOIA

Carwyn Hammond

from J.
Kirk
Essmyer,
Inquiry
Official /
Appeals
Officer,
NOAA
Fisheries
Service,
National
Appeals
Office
(NOAA
Fisheries
Service,
National
Appeals
Office,
1315 East
West
Hwy.,
Room 516
Silver
Spring,
MD

20910, 7/9/2018 #HtiHHHH

8/7/2018
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o
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a€” for
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Fishery
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HEHH
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FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
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FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA

Cherise M. Gaffney
Travis Annatoyn
Rachel D'Oro

Mr. Jeff Ruch

Mr. David Moser
Robert Ellenstein
Richard N Sieving
Ms. Sheila Sannadan
Dr. Jeremy Wu

a copy of

all records
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but not

limited to,

emails,

written

summarie

s, written

reports,

document

S,

telephone

logs of

phone

calls
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transcripts
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person or
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document

ation in HHHHHHHH
The Nation #itH##Hi##
Dear FOIA 6/7/2018
1. Northea: 6/6/2018
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On behalf ¢ 6/1/2018
According 1 ###H#H#H#H##

Ms. Elizabeth Murdock FOIA Reque Hit#HH#H
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Mr. Jeff Ruch

Ms. Marie Lefton
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Mr. Philip Kiley
Spencer Nathan Thal
Abigail Smith

Ivy N Fredrickson
Michael L Johnson
Harley Racer

This is a rec #HHHEH#HE
1. All recor #it##H#HH#E
This reques ###HHHHHH
Under the ' ###iHiH#
Please pro\ ####H#HH#
I. All docun #####Hi#HH
Please see ##HHHH#H
Please see ##H##HiH#
| request cc ###HHHHE
All docume #Hit#HHH#HE

HitHHAHHH
HiHHAHHH
HitHHAHHH
HHHHHHHH
HtHHHHAN
HHHHIHHH
HitHHAHHH
HiHHAHHH
HitHHAHHH
HHHHHHHH
HitHHAHHH
HHHHHHHH
HitHHAHHH
HHHHHHHH
HitHHAHHH
HHHHHHHH
HitHHAHHH
HHHHHHHH
HitHHAHHH
HHHHHHHH

HitHHHHHH

8/1/2018
HitHHHHHH
HHHHHHHH
HitHHHHAT
HHHHHHHH
HitHHHHHH
HiHHAHHH
HitHHHHHH
HHHHHHHH
HitHHAHHH
HHHHHHHH
HitHHHHHH
HHHHHHHH
HitHHHHHH
HHHHHHHH
HitHHAHHH
HHHHHHHH
HitHHAHHH
HHHHHHHH





DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request

FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA

Michael L Johnson Federal Rey ##t##HitH#
Celeste Manapsal On behalf ¢ ####HHEH
Margaret Townsend The Center Hit#tHiH#H
Daniel Bladele A copy of c H###HH##
Fred Millar Please furn #it#iHH#
Sumona Majumdar 1. We requ #####HH#H#
Nathaniel Benforado 1. All docur Hit#tHiHH
Jesse Coleman All commui H####HH##E
Mr. Todd B Kimberlain | am reque: H#i#Hi#H
Rose Santos Reference ####H#HH#E
Krystle Stump | believe th #it#iHHHH#E
lohn Greenewald, Jr. |respectful 4/9/2018
Michael L Johnson | request cc 4/5/2018
Margaret Townsend CBD is willi 4/4/2018
Ms. Hallie G Templetoi Pursuant tc 4/3/2018
Georgia Hancock Pursuant tc ###HHHH#H
Mr. Ryan P Mulvey Pursuant tc ###iH#HH#T
Jane Davenport FOIA reque #i#iiHH#H
Michael L Johnson | request a ####H#HHH
Ms. Hallie G Templetoi Pursuant tc ####H###H#
Ms. Hallie G Templetol Pursuant tc H#it#tHiHH
Beryl C Lipton This is a rec #itHHHH#HE
Ms. Hallie G Templetoi Pursuant tc ####Hi##
Dr. Florian C Rabitz ~ Dear Siror 3/6/2018
Rose Santos [FGI 53604 it

Rose Santos [Reference #it#i#iHH

John B Mena All non-per #itHHHiH##
John B Mena All non-per H####HH##
Naja Girard Please prov 2/1/2018

Miss Mary McCullougt Any and all #####H#H#H
Ms. Hallie G Templetoi Pursuant tc #####H###
Mr. Jeff Ruch Pursuant tc ####HiHH#H#E
Nicole Mason All time an ###HHH

Terra Mowatt CLARIFIED 1/8/2018

Russ Kick Thisisarec 1/5/2018
Patricia Mann All pay recc Hi##HH#H
Omar Purcell | would like ##t###iHH

Mr. Philip N Brown | request tt #H####HHE
Miss Sarah N Emerson Please pro\ #it###Hi##
Mr. Ronald B Hardwig The final re #i##H#i#H
Andrew G Ogden TIRN reque ###HHH#
Mr. Sean Ahern Chenier Ro #it###HiH
Kaitlyn Shannon 1. The mos #####HH#E
Nicole Mason 1. Official r H#######H#E
Susan Carroll Copies of a HH#H##HHH
Patrick Martin Pursuant tc #######H#
HASSELMAN, JAN 1) All recor #it#iHti#
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HEHH Y
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HEHH Y
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HEHH
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HEHH
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HEHH Y
6/4/2018
HEHH Y
HEHH
HEHH Y
HEHH Y
HEHH
HEHH
HEHH Y
4/9/2018
HEHH Y
HEHH Y
HEHH Y
HEHH
HEHH Y
HEHH Y
3/7/2018
HEHH Y
HEHH Y
2/6/2018
HEHH Y
HEHH Y
2/1/2018
HEHH Y
1/9/2018
HEHH Y
HEHH Y
HEHH Y
2/8/2018
HEHH Y
HEHH Y
HEHH Y
HEHH Y





DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
DOC-NOAA Request
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FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA
FOIA

Cathy Readinger

Mr. Alex Veeneman
Mr. Ryan P Mulvey
Mr. Daniel Bladele
Brett Sommermeyer
Margaret Townsend
Christine M Walker
Jeff Tollefson

Ms. Lauren N Evans
Vivian Wang

Mr. Andrew C Revkin
Michael Ravnitzky
Vincent C Catania
James Zeiler

Ms. Molly Masterton
Miss Sarah N Emerson
Mr. Brian L Kahn
Margaret Townsend
Mr. Thomas C Sullivan
Margaret Townsend
Ivy N Fredrickson
Charles Seife
Elizabeth A Mitchell
Mr. Chris Saeger
Nathan Eagle
Nathan Eagle
Nathan Eagle

ERIC R BOLINDER
Ms. Brettny E Hardy
Ms. Brettny E Hardy
Ms. Brettny E Hardy
Ms. Mariel Combs
Edward Duhe

Brian Gaffney

Julio C Gomez

Karen MacDonald

| am reque: #H##HHHHHE
Per the Act ###HHHHHH
With the fc H##t#iHHHHH
A copy of c H###HH##
| am writin; #H###H#H
1. All recor #iHHHHHHH
My reques! ###HH#HHH
| would like ###HHHH#H
A copy of e Hit#HiHiH#H!
Please proc #i#HtHH#
| request a« #iHHHHHH
A copy of e #it#tHH
This is a Fre 8/9/2017
We are req 8/7/2017
Please find #it# it
Please pro\ ###HtHH#
| request a1 ###HHHHE
The Center #itH##Hi##
2/13 SCOP!| #ittHH
The Center H###HH#
copies of al Hit#HHi#HE
| therefore #iHHHHHH
On 28 June ########
SCOPE REV 6/7/2017
I'd like to re #it#HHHHHHT
I'd like to re #it#iHHH#
I'd like to re HittiiiHH
Pursuant t¢ 5/9/2017
We reques ###H####
We reques ###H#H#HHH
We reques ###H####
REVISED SC ######H#
1. Any and ###HHHHH
...all record ###HHHHH
Copies of a HH#H##HHH
Please prov 2/7/2017

Arnold &amp; Porter KREQUEST L 1/9/2017

Charles Mouton
Bryn Blomberg
Brian D Israel

Kara McKenna
Thomas Knudson
Stephen S Schwartz
Ryan P Mulvey

We are rep ######H#
This reques ###HHHHHH
1. All inforr H#######H##
CoA Institu ########
Copies of a Hit#HiHH#H
All docume H###H#HH##
All records #H###H#HH#

Mr. Lawrence A Kogan This new F( ###H##HiH##

Lawrence Kogan

Enactment ####HH#H
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Assigned TiCase File A: Status Closed Dat: Disposition Exemption: Statutes Us Subtypes Used

DOC-NOAA DOC-NOAA Assignment Determination





DOC-NOAA DOC-NOAA Assignment Determination





Kelly Maris Kelly Maris Processing Tasks
Samuel B C Samuel B C Assignment Determination





DOC-NOAA DOC-NOAA Assignment Determination





Shem Yusu Shem Yusu Research Records





DOC-NOAA DOC-NOAA Processing Tasks
DOC-NOAA DOC-NOAA Assignment Determination





Amanda Pz Amanda Pz Assignment Determination





Dalton Cun Dalton Cun Assignment Determination





Shawn L M Shawn L M Processing Tasks
Arlyn E Per Arlyn E Per Processing Tasks





Samuel B C Samuel B C Research Records





Kehaupuac Kehaupuac Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination
Dalton Cun Dalton Cun Assignment Determination
Dalton Cun Dalton Cun Assignment Determination
Dalton Cun Dalton Cun Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination
Arlyn E Per Arlyn E Per Research Records

Ex. 5

Deliberative Process Pt





Ana Liza M Ana Liza M Processing Tasks
Cheyenne | Cheyenne | Assignment Determination
Arlyn E Per Arlyn E Per Evaluation of Records
Amanda Pz Amanda Pz Research Records

Ana Liza M Ana Liza M Assignment Determination
DOC-NOAA DOC-NOAA Research Records

Ana Liza M Ana Liza M Processing Tasks

Ana Liza M Ana Liza M Evaluation of Records
DOC-NOAA DOC-NOAA Assignment Determination
Arlyn E Per Arlyn E Per Assignment Determination
Cheyenne I Cheyenne JProcessing Tasks
DOC-NOAA DOC-NOAA Processing Tasks
DOC-NOAA DOC-NOAA Assignment Determination
Laurie Muk Laurie Muk Processing Tasks
DOC-NOAA DOC-NOAA Assignment Determination
Sonja Krorr Sonja Krorr Processing Tasks

Mark Graff Mark Graff Assignment Determination
Mark Graff Mark Graff Assignment Determination
DOC-NOAA DOC-NOAA Research Records
DOC-NOAA DOC-NOAA Assignment Determination





Arlyn E Per Arlyn E Per Assignment Determination
Dalton Cun Dalton Cun Assignment Determination
Cheyenne | Cheyenne JResearch Records
DOC-NOAA DOC-NOAA Assignment Determination
DOC-NOAA DOC-NOAA Research Records

Tawand Hc Tawand Hc Processing Tasks

Amanda Pz Amanda Pz Research Records

Nicole Sker Nicole Sker Assignment Determination
Karen Robi Karen Robi Assignment Determination
Dalton Cun Dalton Cun Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination
Lola Stith Lola Stith Research Records
DOC-NOAA DOC-NOAA Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination

Trenika Tag Trenika Tajf Final Preparation of Re No Records N\/A

Kelly Maris Kelly Maris Research Records
DOC-NOAA DOC-NOAA Evaluation of Records

Ms. Ellen St Ms. Ellen S Evaluation of Records
DOC-NOAA DOC-NOAA Assignment Determination
Clete Otosl Clete Otost Assignment Determination
Clete Otosl Clete Otost Evaluation of Records
DOC-NOAA DOC-NOAA Assignment Determination
Clete Otosl Clete Otoslt Evaluation of Records
DOC-NOAA DOC-NOAA Assignment Determination
Shem Yusu Shem Yusu Assignment Determination
Dalton Cun Dalton Cun Research Records

Karen Robi Karen Robi Assignment Determination
Karen Robi Karen Robi Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination
Dalton Cun Dalton Cun Assignment Determination
Amanda Pz Amanda Pz Research Records

DOC-NOAA DOC-NOAA Final Preparation of Response

Annie Thor Annie Thor Evaluation of Records
Karen Robi Karen Robi Assignment Determination
Lola Stith Lola Stith Assignment Determination
Karen Robi Karen Robi Assignment Determination
Lawanda Fi Lawanda Fi Evaluation of Records
Kehaupuac Kehaupuac Research Records

Robin Schn Robin Schn Assignment Determination
Lawanda FiLawanda FiResearch Records
DOC-NOAA DOC-NOAA Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination
DOC-NOAA DOC-NOAA Evaluation of Records
DOC-NOAA DOC-NOAA Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination
Lola Stith Lola Stith  Assignment Determination
Ana Liza M Ana Liza M Research Records

Attorney Client Privileg





Kelly Maris Kelly Maris Evaluation of Records
DOC-NOAA DOC-NOAA Evaluation of Records
Kelly Maris Kelly Maris Evaluation of Records
DOC-NOAA DOC-NOAA Assignment Determination
Kelly Maris Kelly Maris Research Records

Annie Thor Annie Thor Final Preparation of Re Full Grant NV/A
Nkolika Nd Nkolika Nd Research Records
DOC-NOAA DOC-NOAA Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination
Cheyenne | Cheyenne JEvaluation of Records
DOC-NOAA DOC-NOAA Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination
DOC-NOAA DOC-NOAA Assignment Determination
Michael P I Michael P  Evaluation of Records
DOC-NOAA DOC-NOAA Evaluation of Records
DOC-NOAA DOC-NOAA Assignment Determination
Cheyenne | Cheyenne JEvaluation of Records
David Land David Land Research Records
Cheyenne I Cheyenne JProcessing Tasks

Kelly Maris Kelly Maris Research Records
DOC-NOAA DOC-NOAA Research Records

Arlyn E Per Arlyn E Per Research Records

Nicole Sker Nicole Sker Research Records
Kehaupuac Kehaupuac Research Records
Kehaupuac Kehaupuac Final Preparation of Response
Kehaupuac Kehaupuac Research Records

Amanda Pz Amanda Pz Assignment Determination
Sophia Hov Sophia Hov Research Records

Sophia Hov Sophia Hov Research Records

Sophia Hov Sophia Hov Assignment Determination
Kehaupuac Kehaupuac Processing Tasks
DOC-NOAA DOC-NOAA Research Records
DOC-NOAA DOC-NOAA Evaluation of Records
Melissa R K Melissa R K Research Records

Nkolika Nd Nkolika Nd Final Preparation of Response
DOC-NOAA DOC-NOAA Research Records

Shem Yusu Shem Yusu Assignment Determination
Cheyenne | Cheyenne | Research Records
DOC-NOAA DOC-NOAA Assignment Determ<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>